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1 The United States of America, ss: 

The President of the United States, 

To the Honorable George D. Neilson, Judge of the Police 
Court of the District of Columbia, 

Greeting : 

BECAUSE in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said Polite 
Court, before you, between District of Columbia, Plaintiff, aAd 
Monumental Motor Tours, Inc., a Corporation, by Charles U. 
Schwarz, President, and Martin J. Graff, Defendants, Informa¬ 
tion No. 1,193,341, 

a manifest error hath happened, to the great damage of tile 
said Plaintiff as by its complaint appears. 

We being willing that error, if any hath been, should be duljy 
corrected, and full and speedy justice done to the parties afore¬ 
said in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things conj- 
cerning the same, to the United States Court of Appeals for 
the District of Columbia, together with this writ, so that you 
have the same in the said Court of Appeals, at Washington, 
within 15 days from the date hereof, that the record and prop 
ceedings aforesaid being inspected, the said Court of Appeal^ 
may cause further to be done therein to correct that erroi], 
what of right and according to the laws and customs of the 
United States should be done. 

I 

WITNESS the Honorable Charles Evans Hughes, Chief 
Justice of the United States, the 22nd day of October in th^ 
year of our Lord one thousand nine hundred and forty. 


1 
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Joseph W. Stewart, 

Clerk of the. United States Court of Appeals for the Dis¬ 
trict of Columbia. 

Allowed by D. Lawrence Groner, Chief Justice of the 
United States Court of Appeals for the District of Columbia. 

2 IN THE POLICE COURT OF THE 
DISTRICT OF COLUMBIA 

District of Columbia 
vs. 

Monumental Motor Tours, Inc., A corporation, by Charles 
E. Schwarz, President, and Martin J. Graff, Defendants. 

No. 1193341 

BILL OF EXCEPTIONS 

BE IT REMEMBERED that this cause came on for hear¬ 
ing before the Honorable George D. Neilson, one of the Judges 
of the Police Court of the District of Columbia, on the 16th 
day of July, 1940. on an information in the following form: 

IN THE POLICE COURT OF THE 
DISTRICT OF COLUMBIA 

July Term, A. D. 1940 

The District of Columbia, ss: 

Elwood H. Seal Esq., Corporation Counsel, by John O’Dea 
Assistant Corporation Counsel, who for the District of Co¬ 
lumbia prosecutes in this behalf in his proper person, comes 
here into Court, and causes the Court to be informed, and 
complains that Monumental Motor Tours, Inc., a body cor¬ 
porate, by Charles E. Schwarz, President, and Martin J. Graff 
late of the District of Columbia aforesaid, on the 1st day of 
May in the year A. D. nineteen hundred and forty, in the 
District of Columbia aforesaid, and on North Capitol Street, 
and on divers other streets in the District of Columbia, did 
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then and there operate for hire a passenger vehicle having a 
seating capacity of eight passengers or more, in addition to the 
driver or operator, without first having obtained a licensel so 
to do, which said vehicle was there and then owned by said 
Monumental Motor Tours, Incorporated, as shown by {he 
stipulation hereto attached and hereby made a part hereof. 

Par. 31(c) License Act 

Contrary to and in violation of an Act of Congress in such 
case made and provided, and constituting a law of the District 

i 

of Columbia. 

Elwood H. Seal, 

Corporation Counsel. 

3 Personally appeared M. W. King this 9th day of July, 

A. D. 1940 and made oath before me that the facts set 
forth in the foregoing information are true, and those statjsd 
upon information received he believes to be true. 

(Signed) John O’Dea 
Assistant Corporation Counsel in ahd 
for the District of Columbia 

IN THE POLICE COURT OF THE DISTRICT j 
OF COLUMBIA 

! 

District of Columbia 

i 

vs. 

Monumental Motor Tours, Inc., A corporation 

By Charles E. Schwarz, President, and Martin J. Graff, j 

Defendants. 

Information No. 1193341 

STIPULATION | 

i 

It is hereby stipulated and agreed by and between the Dis¬ 
trict of Columbia, acting through its attorneys, and Monu¬ 
mental Motor Tours, Inc., a corporation, and Martin J. Graff, 
an individual, acting through their attorneys, that the follow¬ 
ing facts shall be considered as having been proved by coni- 
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petent testimony and the same shall be submitted to the court 
as being the facts herein for the determination of the Court 
as to all matters of law concerning the guilt or innocence of 
the defendants: 

1. Monumental Motor Tours. Inc., is a corporation of the 
State of Maryland with its only office in the City of Baltimore. 
Maryland, and is engaged in the transportation for hire of pas¬ 
sengers by motor vehicles. Included in the business of Monu¬ 
mental Motor Tours, Inc., is transportation of passengers orig¬ 
inating in Baltimore, Maryland, to various points, including 
the District of Columbia, sometimes with return to Baltimore 
and sometimes discharging passengers in the District of Co¬ 
lumbia. Passengers who are transported in the District of 
Columbia are originally brought from Baltimore, Maryland, to 

the District of Columbia and are there discharged at 
4 various points of interest or at hotels, and are re¬ 
loaded from such points of interest or hotels to visit 
other places of interest in the District of Columbia and areas 
outside the District. Monumental Motor Tours, Inc., main¬ 
tains no office and has no agent in the District of Columbia. 
It does not, in the District of Columbia, solicit business, orally, 
by means of circulars or advertisements, or otherwise. The de¬ 
fendant Monumental Motor Tours. Inc., operates in the State 
of Maryland under authority of a permit issued by the Public 
Service Commission of the said state. The defendant Monu¬ 
mental Motor Tours, Inc., also operates in interstate commerce 
under authority of an order of the Interstate Commerce Com¬ 
mission, as shown by order of the said Commission promul¬ 
gated November 17, 193S, in No. M.C. 2353, attached hereto 
and made part hereof as Exhibit A. 

2. The charges made by Monumental Motor Tours, Inc., 
for transportation are made on the basis of a charge for each 
passenger or on the basis of a charge for each trip. Except 
when the charge is per passenger, the charges per trip and 
routes followed are shown in the folder designated “Washing¬ 
ton. D. C.. Tour Rates. 1940’’, attached hereto and made part 
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hereof as Exhibit B. The charges shown in Exhibit B coyer 
the entire cost of transportation as shown therein, including 
the operations in the District of Columbia. The sightseeing 
trips in the District of Columbia include the various placed of 
interest and are conducted over irregular routes, dependent 
upon the trip selected and the number of days spent in Wash¬ 
ington. 

3. The vehicles operated by the defendants have a seating 
capacity of eight passengers or more in addition to the driver 
or operator, and are operated over irregular routes. 

5 4. The defendants, Monumental Motor Tours, Iric., 
and Martin J. Graff, have not obtained licenses from t|he 
Commissioners of the District of Columbia or their designated 
agent to operate motor vehicles as defined in Paragraph 31 (jc) 
of the Act of July 1.1932 (47 Stat. 555), as amended, generally 
Known as the License Act of the District of Columbia (Tijtle 
20, Chapter 10. Sec. 1731, Supp. V. D. C. Code of 1929). T^ie 
drivers and operators of the vehicles of Monumental Motjor 
Tours. Inc., including Martin J. Graff, have not obtained li¬ 
censes described in Subparagraph 31(e) of the said Act or 
operator's permits under the provisions of the District of Co¬ 
lumbia Traffic Act. The said vehicles are not equipped with 
registration tags issued by the District of Columbia. 

5. Monumental Motor Tours. Inc., was on May 1, 1940, arid 
prior thereto operating motor vehicles for hire over trips de¬ 
scribed in Exhibit B attached hereto. On May 1, 1940, Monq- 
mental Motor Tours, Inc., operated one of its motor vehicles. 
Bus No. 53, bearing Maryland registration tag No. H 13,443 
and Interstate Commerce Commission license tag No. 227-070, 
in the District of Columbia, and the said vehicle was operated 
by the defendant Martin J. Graff in the following operations: 
The said bus took on a party of approximately thirty passen¬ 
gers in the City of Baltimore in an arrangement between 
Monumental Motor Tours, Inc., and the Chesapeake Steani- 
ship Corporation whereby the said Chesapeake Steamship 
Corporation paid, or contracted to pay, to Monumental Motor 
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Tours, Inc., the cost of transporting the said party from Balti¬ 
more. Maryland, by way of Annapolis, to the District of Co¬ 
lumbia, and there on a sightseeing tour to the various points 
of interest in the District of Columbia, and return to Balti¬ 
more. While the said bus was in the District of Columbia it 
was obligated, under the terms of the aforementioned 
6 arrangement, to transport the said party to various 
points of interest, discharging the passengers at such 
points and picking up the same passengers at such points in 
the District of Columbia to visit other places of interest in the 
District of Columbia, on a trip commonly known as a sight¬ 
seeing trip, and return the same day to Baltimore, Maryland. 
On said trip on May 1, 1940, the defendant Martin J. Graff 
was in charge of the operation and conduct of the said vehicle, 
and his duties were to drive the vehicle and conduct and trans¬ 
port the passengers about the District of Columbia, and to 
point out to the said passengers various places of interest in 
the District of Columbia, and then to drive said passengers 
back to Baltimore. The arrangements for the trip were made 
in Baltimore, and payment therefor was to be made in Balti¬ 
more. 

6. Private M. W. King and Private H. P. Miller of the Met¬ 
ropolitan Police Department first met the said bus in front of 
the Union Station at the Columbus Statue in the District of 
Columbia. They talked to the driver, Martin J. Graff, and he 
told them that the bus would carry the passengers on a sight¬ 
seeing tour around the District of Columbia and the passengers 
would be permitted to alight and reboard the bus at various 
points of interest and would return for lunch at the Commo¬ 
dore Hotel, North Capital and F Streets, in the District of Co¬ 
lumbia. The driver, Martin J. Graff, was arrested at the Com¬ 
modore Hotel, in the District of Columbia, while awaiting the 
passengers who were then inside the Hotel and while awaiting 
the said passengers to resume the sightseeing trip in the Dis¬ 
trict of Columbia. 
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(Signed) Elwood H. Seal, 

Corporation Counsel, D. C., j 

(Signed) Lloyd B. Harrison, j 

Special Asst. Corporation Counsel, D. C., 
(Signed) John O’Dea, 

Assistant Corporation Counsel, D. C., j 

Attorneys for District of Columbia. 

(Signed) Irwin Ira Ulman, 

7 (signed) Simon, Koenigsberger & Young, ! 

By Lawrence Koenigsberger 

C i 

Attorneys for Defendants. 

EXHIBIT A i 

C-2 ORDER I 

At a Session of the Interstate Commerce Commission, Div¬ 
ision 5, held at its office in Washington, D. C., on the j 

17th day of November, A. D. 1938 j 

No. MC 2353 ! 

i 

APPLICATION OF MONUMENTAL MOTOR TOURS, 
INC., BALTIMORE. MARYLAND 

i 

This proceeding coming on for further consideration: 

It appearing, that a previous order having been entered jin 
this proceeding authorizing the issuance of a certificate of pub¬ 
lic convenience and necessity upon compliance with the terms 
of the said order; that protests or exceptions to said order halv¬ 
ing been duly filed; and that further consideration having beOn 
had; 

It further appearing. That applicant or predecessor in inter¬ 
est was, on June 1, 1935, and continuously since has been, jin 
bona fide operation as a common carrier by motor vehicle Jn 
interstate or foreign commerce according to the specification 
set forth as appended on the reverse side hereof or attached 
hereto and made a part of this order; and the Commission so 
finding; therefore, j 
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It is ordered , That upon full compliance with the require¬ 
ments of Sections 215, 216, and 217 of the Motor Carrier Act, 
1935, and the rules and regulations prescribed by the Commis¬ 
sion thereunder, governing the filing of common carrier rate 
publications and filing and approval of evidence of security for 
the protection of the public, a certificate of public convenience 
and necessity shall be issued, unless otherwise ordered, author¬ 
izing said applicant to engage in interstate or foreign com¬ 
merce, as a common carrier by motor vehicle according to the 
specification set forth as appended on the reverse side hereof 
or attached hereto and made a part of this order. 

It is further ordered. That in all other respects the said ap¬ 
plication shall be. and it is hereby, denied, and that on and 
after 30 days from date of this order, unless on the Commis¬ 
sion’s own motion or for good cause shown it is otherwise 
ordered, applicant shall not engage in any motor carrier opera¬ 
tions not described herein or otherwise lawfully authorized. 

It is further ordered. That in the event said applicant 
S has not complied with the requirements herein within 
30 days from date of this order, then said applicant shall 
show cause, if any there be. within 60 days from the date of 
this order, why said application should not be dismissed, fail- 
ing in which said application shall be dismissed without further 
proceedings. 

It is further ordered. That if applicant or any other party in 
interest desires to protest the issuance of such certificate, such 
applicant or party in interest shall file with the Commission 
within 30 days from the date of this order, a petition setting 
forth the grounds relied upon in opposing the granting of such 
authority and requesting that the issuance of the said certifi¬ 
cate be withheld pending further investigation and order by 
the Commission. 

And it is further ordered. That the previous order issued in 
this proceeding, describing the authority to which applicant 

has been found to be entitled, upon compliance with the re- 
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quirements therein specified, be. and it is hereby, vacated jmd 
set aside. 

By the Commission, division 5. 

W. P. Bartel, 

i 

Secretary. 

[seal] 

(Reverse Side) 

C-2 

Appendix to the order of the 

Interstate Commerce Commission, Division 5, dated (he 
17th day of November, A. D. 193S 

No. MC 2353 

APPLICATION OF MONUMENTAL MOTOR TOUR&, 
INC., BALTIMORE, MARYLAND 

The service to be rendered by applicant, as authorized by 
the order of which this is a part, in interstate or foreign coih- 
merce as a common carrier by motor vehicle of (a) passengdrs 
and their baggage, restricted to traffic originating in the ter¬ 
ritory indicated, in charter service, over irregular routes, is jas 
specified below: 

From Baltimore and Laurel, Md., and points and placfes 
in Anne Arundel, Baltimore, Harford, and Howard Coun¬ 
ties, Md., to points and places in Connecticut, Delaware, 
District of Columbia, Florida, Georgia, Illinois, Indian^, 
Kentucky, Maine, Maryland, Massachusetts, Michigaiji, 
Minnesota, New Hampshire, New Jersey, New York, 
North Carolina, Ohio. Pennsylvania, Rhode Island. South 
Carolina, Tennessee, Vermont, Virginia, West Virginia, 
and Wisconsin, and return; 

and of (b) passengers and their baggage, restricted to 
9 traffic originating and terminating at the same pointg 
and places, in special operations on round-trip sightb 
seeing or pleasure tours, over irregular routes, is as specified 
below: 
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From Baltimore. Md., to points and places in Connecti¬ 
cut, Delaware, District of Columbia, Florida, Georgia, 
Illinois, Indiana, Kentucky, Maine, Maryland, Massa¬ 
chusetts. Michigan, Minnesota, New Hampshire, New 
Jersey, New York, North Carolina, Ohio, Pennsylvania, 
Rhode Island. South Carolina. Tennessee, Vermont, Vir¬ 
ginia, West Virginia, and Wisconsin, and return. 

EXHIBIT B 
Washington, D. C. 

TOUR RATES 
1940 

MONUMENTAL MOTOR TOURS, INC. 

3319 Philadelphia Avenue 

Baltimore, Maryland. Phone—Broadway 6200 

Tour No. 1—S43.00—One Day. 

30 Passenger—1st Day—Leave Baltimore and proceed to An¬ 
napolis, then to Washington and sightsee Washington; 
from here to Alexandria and Mt. Vernon for sightseeing. 
Return to Washington then to Baltimore where group is 
released. 

Tour No. 2—$37.00—One Day. 

30 Passenger—1st Day—Leave Baltimore and proceed to 
Washington for sightseeing; then go on to Alexandria and 
Mt. Vernon and sightsee. After visiting Mt. Vernon, re¬ 
turn to Washington and then to Baltimore where passen¬ 
gers will be discharged. 

Trip No. 3—S55.0Q—Two Days. 

30 Passenger—1st Day—Leave Baltimore and proceed to An¬ 
napolis, then to Washington, sightseeing both places; 
from here go on to Alexandria and Mt. Vernon for sight¬ 
seeing purposes. After this is completed return to hotel 
in Washington, D. C. and lay over night. 2nd Day—Sight¬ 
see in Washington. D. C. all day. returning to Baltimore 
that evening for release in Baltimore. 
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Trip No. 4—S68.00—Three Days. j 

30 Passenger—1st Day—Leave Baltimore and proceed 
10 to Annapolis for sightseeing, then on to Washington, 
D. C. for sightseeing. Take trip to Mt. Vernon t^iat 
afternoon, taking in Alexandria on the way. Return j to 
Washington and lay over. j 

2nd Day—Sightsee Washington all day taking in Arling¬ 
ton, etc. Layover in Washington second night. j 

3rd Day—Continue sightseeing on third day and afjer 
completing schedule return to Baltimore for discharge, j 

Trip No. 5—S49.50—Two Days. j 

30 Passenger—Leave Baltimore and go direct to Washington 
for sightseeing. Sightsee Alexandria and Mt. Vern<j)n 
afternoon of first day. Layover first night. j 

2nd Day—Sightsee in Washington all day, returning 
group to Baltimore that evening for release at a desig¬ 
nated spot. j 

Trip No. 6—$50.50—Two Days. T 

30 Passenger—1st Day—Leave Baltimore and proceed to An¬ 
napolis. After sightseeing in Annapolis go on to Wash¬ 
ington for lunch. (No sightseeing in Washington 1st day.) 
After lunch take trip to Alexandria & Mt. Vernon fcjr 
sightseeing purposes. Return to Hotel that evening and 

i 

lay over. j 

2nd Day—Sightsee in Washington, D. C. all day, returnj- 
ing to Baltimore direct from Washington. 

Trip No. 7— $50.50 — Two days. j 

30 Passenger—Trip No. G—Reversed. 

Trip No. S—$35.00—One Day. | 

30 Passenger—1st Day—Leave Baltimore and go to Annapo4 
lis for sightseeing; from here proceed to Washington and 
sightsee there. After completing sightseeing trip of Wash-1 
ington return to Baltimore. j 

Trip No. 9—S29.00—One Day. ] 

30 Passenger—1st Day—Leave Baltimore and proceed direct! 
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to Washington, D. C. for sightseeing all day. After sight¬ 
seeing return direct to Baltimore that evening. 

Trip No. 10—$95.00—4 Days. 

30 Passenger—1st day—Leave Baltimore and proceed to 
Washington with sightseeing in Wash., D. C. all that day. 
Layover. 

11 2nd Day—Sightsee in Wahington all day; 'with trip to 
Alexandria, Mt. Vernon, and Arlington included. 

3rd Day—Sightsee Washington in the morning; with 
afternoon trip to Annapolis for sightseeing and a visit to 
the Naval Academy. 

4th Day—Sightsee in Washington all day; returning to 
Baltimore that evening where party will be released. 

Trip No. 11—$63.00—3 Days. 

30 Passenger—1st Day—Baltimore to Washington for sight¬ 
seeing all day. 

2nd Day—Sightseeing in Washington. Alexandria and Mt. 
Vernon. 

3rd Day—-No sightseeing in Washington. Group to pro¬ 
ceed directly to Annapolis for sightseeing there and then 
to Baltimore for release. 

Trip No. 12—$82.00—Three Days. 

30 Passenger—1st Day—Leave Baltimore and proceed to 
Washington. D. C. Sightsee in the morning, returning to 
hotel for lunch. That afternoon take in Arlington. Alex¬ 
andria Mt. Vernon. 

2nd Day—Sightsee in and around Washington all morn¬ 
ing. After lunch take trip to Annapolis to see midship¬ 
men drill. Take in Franciscan Monastery on return to 
hotel. Layover. 

3rd Day—Sightsee in Washington all day and after com¬ 
pleting schedule return group to Baltimore. 

Trip No. 13—8SQ.50—Four Days. 

30 Passenger—1st Day—Baltimore to Washington via An- 
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napolis, with sightseeing in Annapolis. Sightsee in Wash¬ 
ington. Layover. 

2nd Day—Sightsee Washington all morning, returning jto 
hotel for lunch. In the afternoon take in Arlington. Alex¬ 
andria & Mt. Vernon. Return to hotel and layover. 

3rd Day—Sightsee in Washington all day. Layover. 

4th Day—Sightsee in Washington all day and after coih- 
pleting schedule return group to Baltimore. 

Trip No. 14—393.00—Five Days. j” 

30 Passenger—1st to 4th days same as Trip No. 13, with oijie 
additional night’s layover and one additional day’s sight¬ 
seeing. 


Trip No. 15—$107.00—Five Days. 

30 Passenger—1st Day—Leave Baltimore and go direct tjo 
Washington. Sightsee Washington all morning; then gjo 
to Arlington, Alexandria and Mt. Vernon that afternooiji, 
returning to hotel for layover that evening. 

12 2nd Day—Sightsee in Washington all day. returning tb 
hotel for lunch and layover that night. 

3rd Day—Sightsee in Washington in the morning and rej- 
turn to hotel for lunch. That afternoon go to Annapolis 
to see the midshipmen drill. Return to hotel. Layover. ; 
4th Day—Continue sightseeing in Washington. Layover^. 
5th Day—After completing sightseeing schedule returh 
group to Baltimore for discharge at a designated spot. 


For 34 Passenger Coach—There is an extra charge of $2.50 
on trips 1. 2, 5, 6. 7. S, and 9. ; 

For 34 Passenger Coach—There is an extra charge of S5.O0 
on trips 3, 4, 10. 11, 12, 13, 14, and 15. j 

When group is discharged in Washington and bus returns! 
empty to Baltimore there is a rebate or reduction of $4.00 on; 

the price of the entire trip. j 

! 

Example: 

Trip No. 1 when group returns to Baltimore for dischargej 
is $43.00! 
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Trip No. 1 when group is discharged in Washington and 
bus returns to Baltimore empty is $39.00 

Thereafter and in due time the defendants filed a motion to 
quash the said information, upon the following grounds: 

1. The statute as sought to be construed is in violation of 
Article I. Section S. Clauses 1 and 3 of the Constitution of the 
United States. 

2. The defendants are exempt from taxation under the stat¬ 
ute relied on. by reason of the statutes providing for reciproc¬ 
ity between the State of Maryland and the District of Colum¬ 
bia. in respect of automobiles and their operation. 

3. Under the facts stated the statute relied on does not ap¬ 
ply to the defendants, or either of them, because they are not, 
nor is either of them, engaged in business in the District of 
Columbia within the meaning of said statute. 

The Court, on the 22nd dav of July, 1940. sustained 
13 the said motion to quash. 

Whereupon the District of Columbia then and there, 
by its counsel, noted an exception in open court to the said rul¬ 
ing of the Court sustaining the said motion to quash the in¬ 
formation. and then and there in open court gave notice of its 
intention of applying to the United States Court of Appeals 
for the District of Columbia for a writ of error; and said ex¬ 
ception was duly allowed and noted by the Court. 

The foregoing contains the substance of all the proceedings 
and exceptions. 

The District of Columbia, by its counsel, therefore prays the 
Court to settle, sign, and seal this its bill of exceptions, and the 
same is signed and settled now for then and made a part of the 
record in this cause, this 27th day of July, 1940. 

George D. Neilson, 

Judge of the Police Court of the District 
of Columbia. 

Service of a copy of the foregoing bill of exceptions is hereby 
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acknowledged this 24th day of July, 1940. It is satisfactory 
to us. 

(Signed) Simon, Koenigsberger & YouN(ji, 
Attorneys for Defendants. | 

14 IN THE POLICE COURT OF THE 

DISTRICT OF COLUMBIA | 

i 

District of Columbia 

i 

vs. ! 

i 

Monumental Motor Tours, Inc., et al. 

No. 1193341 

! 

MOTION TO QUASH INFORMATION 

The defendants. Monumental Motor Tours. Inc., a body cor¬ 
porate, and Martin J. Graff, and each of them, severally mdve 
to quash the information herein, for the following reasons: j 

1. The statute as sought to be construed is in violation |of 

Article I. Section S. Glauses 1 and 3 of the Constitution of ihe 
United States. | 

2. The defendants are exempt from taxation under the stat¬ 
ute relied on. by reason of the statutes providing for reciprocity 
between the States of Maryland and the District of Columbia, 
in respect of automobiles and their operation. 

3. Under the facts stated the statute relied on does not ajD- 
ply to the defendants, or either of them, because they are nojt, 
nor is either of them, engaged in business in the District qf 
Columbia within the meaning of said statute. 

(signed) Simon, Koenigsberger & Young, 
(signed) Erwin Ulman, 

Attorneys for Defendants. 

FILED 

Jul’ 22, 11:37 A.M., ’40, 

W. F. Bramhall, j 

Clerk of Police Court, j 

Washington. D. C. j 
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IN THE POLICE COURT OF THE 
DISTRICT OF COLUMBIA 

July Term, 1940 

District of Columbia. 

vs. 

Monumental Motor Tours. Inc., a body corporate, by 
Charles E. Schwarz. President, and Martin J. Graff. 

Defendants. 

Information for Violation Act of Congress (Par. 31 (c) 
License Act. 

BE IT REMEMBERED, That in the Police Court of the 
District of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above entitled 
cause, to wit: 

July 9, 1940 Each Plea Not Guilty. 

Stipulation of counsel filed. Contd. July 16, 1940 for argu¬ 
ment of counsel. Simon. Koenigsberger & Young. Attor¬ 
neys for defendants. 

Each defendant released on personal recognizance. 

July 22, 1940 Oral motion to withdraw plea of not guilty made. 
Motion granted. 

Motion to quash information filed. 

Motion granted. Exceptions noted. 

Notice given by Government of applying to the Court of 
Appeals for a writ of error. 

July 24, 1940 Bill of Exceptions submitted. 

July 27, 1940 Bill of Exceptions settled, sealed, signed, and 
filed. 

Oct. 22, 1940 Writ of error granted. 

Oct. 30. 1940 Assignment of errors filed. 

Nov. 5. 1940 Designation of record filed. 
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Nov. 6, 1940 Copy of record and proceedings in this case to¬ 
gether with Writ of Error transmitted to the United States 
Court of Appeals for the District of Columbia in obedi¬ 
ence to said Writ. 

16 IN THE POLICE COURT OF THE j 

DISTRICT OF COLUMBIA | 


District of Columbia 

I 

vs. 

Monumental Motor Tours, Inc., A corporation, by Charles 
E. Schwarz, President, and Martin J. Graff, Defendants. 

I 

Information No. 1193341 | 

FILED | 

Oct. 30, 11:44 A.M., ’40, ! 

W. F. Bramhall, 

Clerk of Police Court, 

Washington, D. C. 

ASSIGNMENT OF ERRORS 


The Poice Court erred in the folowing particulars: 

1. In granting the motion to quash the information. 

2. In failing to deny the motion to quash the information. 

3. In failing to find and hold that the License Act of die 
District of Columbia, “An Act To amend section 7 of an Act 
entitled ‘An Act making appropriations to provide for the 
government of the District of Columbia for the fiscal ye^r 
ending June 30. 1903, and for other purposes,’ approved Ju|y 
1, 1902, and for other purposes”, approved July 1, 1932, 4 s 
amended, as applied to the facts set forth in the information is 
valid and constitutional. 

4. In failing to find and hold that the License Act of thje 
District of Columbia, as amended, does not provide for reci¬ 
procity with the s.tates. 

5. In failing to find and hold that the facts set forth in th£ 
information constituted a local sightseeing and charter service 
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subject to the provisions of Paragraph 31(c) of the License 
Act of the District of Columbia. 

6. In failing to find and hold that the facts stated in the in¬ 
formation constituted a violation of law. 

7. In failing to find and hold that the defendants are 

17 subject to the provisions of the License Act of the Dis¬ 
trict of Columbia, as amended. 

(Signed) Elwood H. Seal, 

Corporation Counsel, D. C., 

(Signed) Vernon E. West, 

Principal Assistant Corporation Counsel, 
(Signed) Lloyd B. Harrison, 

Special Assistant Corporation Counsel, 
(Signed) John O’Dea, 

Assistant Corporation Counsel, 

Attorneys for District of Columbia, 

District Building. 

Service of a copy of the foregoing assignment of errors is 
hereby acknowledged this 24th day of July, 1940. 

(Signed) Simon, Koenigsberc-er & Young, 
Attorneys for Defendants. 

18 IN THE POLICE COURT OF THE 

DISTRICT OF COLUMBIA 

District of Columbia, 
vs. 

Monumental Motor Tours, Inc., A corporation, by Charles 
E. Schwarz, President, and Martin J. Graff, Defendants. 

Information No. 1193341 

DESIGNATION OF RECORD 

1. Writ of Error. 

2. Bill of exceptions signed and filed, including therein the 
information, stipulation and exhibits. 

3. Motion to quash the information, filed July 22, 1940. 
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4. Entry of judgment granting motion to quash. 

5. Exception noted and notice of intention to apply .for 
Writ of Error. July 22, 1940. 

6. Docket entries. 

7. Assignment of errors. 

8. This designation of record. 

FILED 

Nov. 5, 2:30 P.M., ’40, 

W. F. Bramhall, 

Clerk of Police Court, 

Washington, D. C. 

Richmond B. Keech, 

Corporation Counsel, D. C., 

John O’Dea, j 

Assistant Corporation Counsel, 

Attorney for District of Columbia, 

District Building. 

Service of copy of foregoing acknowledge this 5th day of 

November, 1940. ! 

I 

Simon, Koenigsberger & Young, 
Erwin Ira Ulman. i 

i 

19 IN THE POLICE COURT OF THE 

DISTRICT OF COLUMBIA j 

United States of America, 

District of Columbia, ss: 

I 

I. Wm. A. Norgren, Acting Clerk of the Police Court of tlie 
District of Columbia, do hereby certify that the foregoing 
pages, numbered from 1 to 19 inclusive, to be true copies pf 
originals in cause No. 1,193,341 wherein the District of Colunii- 
bia is plaintiff and Monumental Motor Tours, Inc., a Corpora¬ 
tion by Charles E. Schwarz and Martin J. Graff, defendants, 4s 
the same remain upon the files and records of said Court. 

In testimony whereof, I hereunto subscribe my name anjd 
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affix the seal of said Court, the City of Washington, in said 
District, this 6th day November, A. D. 1940. 

Wm. A. Xorgren. 

Acting Clerk Police Court, Dist. of Columbia. 

Endorsed on cover: No. 7782. District of Columbia, Plain¬ 
tiff in Error, vs. Monumental Motor Tours, Inc., et al. United 
States Court of Appeals for the District of Columbia. Filed 
November 6, 1940. Joseph W. Stewart, Clerk. 
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IN THE UNITED STATES COURT OF APPEALS ! 
FOR THE DISTRICT OF COLUMBIA 


January Term, 1941 
No. 7782 

Special Calendar 


DISTRICT OF COLUMBIA, Plaintiff in Error, 


MONUMENTAL MOTOR TOURS, INC., A corporation, 
By Charles E. Schwarz, President, and MARTIN J. GRAFp, 

Defendants in Error. 


In Error to the Police Court of the District of Columbia. 


BRIEF FOR PLAINTIFF IN ERROR 


JURISDICTIONAL STATEMENT 

l 

This cause comes here upon a writ of error to the Polide 
Court of the District of Columbia (R. 1), issued pursuant tp 
Section 28, Title 18, D. C. Code of 1929, to review the actiofi 
of the Police Court (R. 14) in granting a motion to quash thb 
information (R. 15) by which the defendants in error werfe 
charged (R. 2-3) with violating the provisions of subparagrapji 
(c) of Paragraph 31 of the License Act of the District of Cor 
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l 

l 
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lumbia (47 Stat. 555, as amended by 53 Stat. 1046: Sec. 1731. 
Title 20, Supp. V, D. C. Code of 1929). 

STATEMENT OF CASE 

The defendants in error were jointly charged with operating 
in the District of Columbia a public vehicle for hire without a 
license so to do (R. 2-3). The defendant in error Monumental 
Motor Tours, Inc., was charged as owner and operator, and the 
defendant in error Martin J. Graff was charged as driver and 
operator of the said vehicle. Pleas of not guilty were on mo¬ 
tion withdrawn, and the defendants in error moved to quash 
the information (R. 15). The motion to quash was sustained 
(R. 14). 

All of the facts necessary for a determination of the offense 
charged were stipulated and made a part of the information 
before the Police Court (R. 3-14). 

The defendant Monumental Motor Tours, Inc., was engaged 
on the date charged in the transportation for hire of passengers 
by motor vehicle from its place of business in the City of Bal¬ 
timore, Maryland, to points of interest in the District of Co¬ 
lumbia and other places (R. 4). It conducted in the District 
of Columbia tours to various points of interest in what are 
commonly known as “sightseeing” trips (R. 6), more specifi¬ 
cally shown by a folder entitled “Washington, D. C., Tour 
Rates, 1940.” attached to the information as Exhibit B (R. 
10-14). The defendant in error Martin ,1. Graff operated the 
said vehicle and conducted the sightseeing tour with which the 
defendants were charged (R. 6). 

Neither of the defendants in error had a license from the 
District of Columbia to operate the public vehicle described 
in the information (R. 5). 

STATUTES INVOLVED 

Paragraph 31(c) of the Act of July 1. 1932 (47 Stat. 555). 
as amended (53 Stat. 1046; Sec. 1731. Title 20, Supp. V., 
D. C. Code of 1929), in force and effect on the date charged 
in the information, reads as follows: 
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“(c) Owners of passenger vehicles for hire having a j 
seating capacity of eight passengers or more, in addi- j 
tion to the driver or operator, other than those li- ! 
censed in the preceding subparagraph, shall pay a 
license tax of $100 per annum for each vehicle used, j 
No such vehicle shall be operated unless there shall be 
conspicuously displayed therein a license issued under 
the terms of this subparagraph. Licenses issued under 
this subparagraph shall date from April 1 of each 
year, but may be issued on or after March 15 of such j 
year: Provided , however, That all licenses issued for j 
a period prior to April 1, 1940, shall expire on March j 
31, 1940, and the license fee therefor shall be prorated j 
accordingly.” 

ASSIGNMENT OF ERRORS | 

j 

The assignment of errors relied upon is as follows (ft. 

17-18): 


“The Police Court erred in the following panic- j 
ulars: 

“1. In granting the motion to quash the informa- 1 
tion. j 

“2. In failing to deny the motion to quash the in- j 
formation. 

“3. In failing to find and hold that the License Act ; 
of the District of Columbia, ‘An Act To amend sec¬ 
tion 7 of an Act entitled “An Act making appropri¬ 
ations to provide for the government of the District 
of Columbia for the fiscal year ending June 30, 1903. 
and for other purposes/’ approved July 1, 1902, and j 
for other purposes,’ approved July 1, 1932, as amend- j 
ed, as applied to the facts set forth in the information 
is valid and constitutional. 

“4. In failing to find and hold that the License Act 
of the District of Columbia, as amended, does not 
provide for reciprocity with the states. 

“5. In failing to find and hold that the facts set 
forth in the information constituted a local sightsee¬ 
ing and charter service subject to the provisions of 
Paragraph 31(c) of the License Act of the District of 
Columbia. 
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“6. In failing to find and hold that the facts stated 
in the information constituted a violation of the law. 

“7. In failing to find and hold that the defendants 
are subject to the provisions of the License Act of the 
District of Columbia, as amended/' 

SUMMARY OF ARGUMENT 

The power of Congress in the District of Columbia is plenary 
and exclusive, and extends to all commerce of whatever nature 
within the District of Columbia. A law of Congress enacted pur¬ 
suant to constitutional sanction is the supreme law of the land. 
Even though a tax may be a burden on interstate commerce in 
the District of Columbia, nevertheless Congress has full power 
to impose it. Non-discriminatory taxation of the instrumentalities 
of interstate commerce is not prohibited by the commerce clause 
of the Federal Constitution. A state tax that burdens interstate 
commerce only indirectly is not prohibited by the Federal Con¬ 
stitution. 

Even if Congress did not have plenary power within the Dis¬ 
trict of Columbia, the license tax imposed by the License Act 
would not be unconstitutional, because even a state may require 
ail who use its highways to make reasonable compensation there¬ 
for. The right of a state to tax property used in interstate com¬ 
merce is well settled. 

The tax imposed is non-discriminatory; it applies alike to resi¬ 
dents and non-residents. The tax is only upon a local event in 
the District of Columbia. It is not a tax upon interstate com¬ 
merce. 

The defendants in error were, on the date charged in the in¬ 
formation and prior thereto, engaged in operating charter or 
sightseeing buses in the District of Columbia without a license, 
in violation of the provisions of Paragraph 31(c) of the License 
Act of the District of Columbia. The facts stipulated clearly show 
the defandants in error operated a charter or sightseeing bus 
described in said paragraph. The operation engaged in by the 
defendants on the date charged was a local event in the District 
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of Columbia. The interstate movements of the defendants were 
merely incidental to the intrastate transportation in the District 
of Columbia. 

The License Act, under which the defendants in error were 
prosecuted, does not provide for reciprocity with the states. The 
District of Columbia Traffic Act provides for reciprocity in respect 
of registration tags and driver’s permits, but the defendants i in 
error were not charged with violation of the Traffic Act. Neither 
were they charged with violation of the Federal Motor Carrier 
Act. 

ARGUMENT 

I 

The defendants in error were charged with violating tfie 
provisions of subparagraph (c) of Paragraph 31 of the License 
Act of the District of Columbia, which makes it unlawful jto 
operate the kind of motor vehicle for hire there described 
“unless there shall be conspicuously displayed therein a licence 
issued under the terms of this subparagraph”. 

The defendants in error stipulated they had no license issued 
under the provisions of the said act. It is stipulated that tfye 
vehicle operated on the day charged was the kind of vehicje 
described in subparagraph (c) (R. 5). 

Paragraph 31 of the License Act relates to passenger vehicles 
for hire, and declares such vehicles to be public vehicles. Three 
classifications of such vehicles are defined, and a separate 
license tax is imposed by the act for each of the three groups. 
Subparagraph (b) fixes the license tax for such vehicles oper¬ 
ated over defined routes. Subparagraph (c), under which thje 
defendants are charged, fixes a license tax for vehicles having 
a seating capacity of eight or more passengers in addition tb 
the operator which do not operate over defined routes. Subj- 
paragraph (d) relates to passenger vehicles for hire not covered! 
by subparagraphs (b) and (c) and includes taxicabs and sightj 
seeing cars having a seating capacity of less than eight pasf 
sengers. It is stipulated that the vehicle involved in the cascf 
at bar is within the designation under subparagraph (c). j 
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The defendants in error moved to quash the information 
upon the grounds (1) that the License Act is in violation of 
the taxing and commerce clauses of Article I, Section S, of 
the Federal Constitution; (2) that they are exempt from tax¬ 
ation ‘‘under the statute relied on” by reason of reciprocity 
between the State of Maryland and the District of Columbia; 
and (3) because they are not engaged in business in the Dis¬ 
trict of Columbia within the meaning of the License Act (R. 
15). 

The first contention is untenable because the License Act 
is within the exclusive power of Congress under Clause 17 of 
Article 1, Section 8. The second contention is untenable be¬ 
cause “the statute relied on” is the License Act of the District 
of Columbia, and it contains no reciprocity provision. The 
third contention is contrary to the express language and intent 
of the act, and is so shown by the report of the committee 
handling the legislation on the door of the lower house of Con¬ 
gress anti the stipulated facts in this case. 

I 

The License Act is within the exclusive and plenary power of 
Congress under constitutional delegation, and does not offend 
other provisions of the Constitution. 

Section 8, Clause 17, of Article 1 of the Constitution of the 
United States reads, in part, as follows: 

“The Congress shall have power— * * * 

“To exercise exclusive legislation in all cases what¬ 
soever, over such District (not exceeding ten miles 
square) as may, by cession of particular States, and 
the acceptance of Congress, become the seat of the 
government of the United States * * *.” 

The defendants in error do not state in what particular the 
License Act offends Clause 1 of Section 8. If it is contended that 
Congress has no right to impose the tax, the above quoted clause 
and all the revenue acts of the District of Columbia are suffi- 
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cient answer, without the citation of numerous court decisions. 
If the contention be an alleged lack of uniformity, attentiojn is 
called to the specific language of the clause, which says “but 
all Duties, Imposts, and Excises shall be uniform throughput 
the United States.” The tax imposed by the License Acjt is 
neither a duty, impost, nor excise tax. The uniformity provi¬ 
sion of the clause applies only to duties, imposts, and excises. 
Knowlion v. Moore, 178 U.S. 41, 44 L. Ed. 969. 

It is settled beyond dispute that the Constitution is not self¬ 
destructive. Billings v. United States, 232 U.S. 261, 2|s2. 
Therefore, the powers conferred by Clause 17 of Section 8 iare 
not destroyed by the uniformity provision of Clause 1. I In 
Neild v. District of Columbia , 71 App. D. C. 306, 110 F. (2) 
246, this Court said that Congress may choose the commodifies 
and places to which its regulations shall apply, and further 
said: j 

“The delegation to Congress, of power to exercise j 
exclusive legislation in all cases over the District of 
Columbia, included the power to tax.” (P. 318.) j 

In the Neild case the plaintiffs contended that the burdlen 
imposed by a taxing act must be uniform throughout the illa¬ 
tion. This Court answered that contention by saying that, jin 
the first place, the act in question was an exercise, under tjie 
seventeenth clause of Section 8 of Article I, of the power pf 
Congress to legislate for the District of Columbia, and not in 
exercise of the power to regulate commerce; and. in the second 
place, even assuming that it was the purpose of Congress fo 
regulate commerce, the act would constitute a proper exercise 
of its power to do so (pp. 311-312). The Court further said: 

i 

“And the power of choice and localized action which 
is proper under the commerce clause is, obviously, 
even more appropriate when it acts also under the 
District of Columbia clause, in the exercise of its 
power of ‘exclusive legislation in all cases whatso- 


I 

i 
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ever’. Congress had power, therefore, to impose the 
burden of taxation complained of in the present case, 
by virtue of either or both of these constitutional pro¬ 
visions.” (P.312.) 

That the act involved is not in violation of Clause 3 of Sec¬ 
tion 8 of Article I, is so clear that citation of authority is hardly 
necessary. Clause 17 of the same section, hereinabove quoted, 
is full and complete answer to the contention, as this Court 
stated in Neild v. District of Columbia , supra. As this Court 
there said, assuming that the tax there in question constitutes 
a burden upon interstate commerce, “nevertheless, Congress 
had full power to impose it” (citing authority in footnote 4). 
This Court said, at page 309, the delegation of power under- 
Clause 17 “is sweeping and inclusive in character, to the end 
that Congress may legislate within the District for every 
proper purpose of government.” 

The License Act does not offend the commerce clause of 
Section 8. Neild v. District of Columbia , supra. Under the 
commerce clause Congress may choose the commodities and 
places to which its regulation shall apply, and may consider 
and weigh relative situations and needs. Currin v. Wallace, 
306 U.S. 1. 19, 59 S.Ct. 379, 386; District of Columbia v. 
Brooke . 214 U.S. 138, 149, 53 L. Ed. 941, 945. Under Clause 3 
of Section 8 Congress may, in the exercise of its power to regu¬ 
late commerce, discriminate between commodities and between 
carriers engaged in such commerce. U. S. ex rel. Attorney 
General v. Delaware '& Hudson Co., 213 U.S. 366, 53 L. Ed. 
S36; District of Columbia v. Brooke , supra. In Jefferson v. 
District of Columbia, 40 App. D.C. 381, 3S3, this Court said 
the fact that the boat which operated on the Potomac River 
may have been engaged in interstate commerce, is of no weight 
“because the power of Congress in the District of Columbia is 
plenary and extends to all commerce of whatsoever nature 
that may be carried on within its boundaries,” and cited Hyde 
v. Southern R. Co., 31 App. D.C. 466. 
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Even without Clause 17 of Section S, which confers tjipon 
Congress exclusive jurisdiction in the District of Colunjibia. 
and even if Congress had only the authority of a state legis¬ 
lature. the License Act would not offend the commerce clause. 
Non-discriminatory taxation of the instrumentalities of inter¬ 
state commerce is not prohibited by the commerce claluse. 
McGoldrick v. Berwind-White Coal Mining Co., 309 U.Sj 33, 
00 S. Ct. 3SS; Adams Express Co. v. Ohio State Auditor, 1 165 
U.S. 194. 41 L. Ed. 683; Wells, Fargo & Co. v.. Nevada, |248 
U.S. 165; Si. Louis & E. St. L. R. v. Missouri. 256 U.S. .^14; 
Southern Railway v. Watts, 260 U.S. 519; Illinois Centra\ R. 
Co. v. Minnesota, 309 U.S. 157, 60 S. Ct. 419. In the last cited 
case the Court said: 

| 

“The right of a state to tax property, although it is j 
used in interstate commerce, is well settled.” (P. 164.) j 

i 

i 

Even assuming, therefore, that Congress was acting in a ca¬ 
pacity equivalent to the legislature of a state, it has the po\yer 
to impose the tax levied by the License Act. j 

While a state may not directly burden interstate commence 
by taxation, it may require all who use its roads to make rea¬ 
sonable compensation therefor. Hendrick v. Maryland, 2|35 
U.S. 610, 622; Bingaman v. Golden Eagle Western Lines, 297 
U. S. 626, 628, 56 S. Ct. 624; Morf v. Bingaman, 29S U.S. 4(j)7, 
56 S. Ct. 756. A state may impose reasonable and non-dis- 
criminatory charges on vehicles moving over its highways in 
interstate commerce for the privilege of using the highways 
and for defraying the cost of police regulation. Morf v. Binga¬ 
man, supra; Hendrick v. Maryland, supra; Kane v. Ne\w 
Jersey, 242 U.S. 160; Clark v. Boor, 274 U. S. 554, 47 S. cjt. 
702; Aero Mayflower Transit Company v. Georgia Public 
Service Commission, 295 U.S. 2S5, 55 S. Ct. 709; Clark v. Paul 
Gray, Inc., 306 U.S. 583, 59 S. Ct. 744; Sprout v. South Bend, 
277 U.S. 163, 48 S. Ct. 502; Dixie Ohio Express Co. v. Stale 
Revenue Commission, 306 U.S. 72, 59 S. Ct. 435. 
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The foregoing citations show that even a state, which is 
limited in its action by the commerce clause, may tax the in¬ 
strumentalities of commerce and may charge a reasonable 
compensation for the use of its highways. 

In Pittsburgh & W. Va. Ry. Co. v. Interstate Commerce 
Commission, 54 App. D. C. 34, 293 F. 1001 (appeal denied, 266 
U.S. 640), this Court said: 

“A law of Congress enacted pursuant to express 
constitutional sanction, is the supreme law of the 
land, ‘anything in the Constitution or laws of any 
state to the contrary notwithstanding/ ” (P. 36.) 

II 

The License Act does not provide for reciprocity between the 
District of Columbia and the states. 

The second ground stated in the motion to quash is that the 
defendants in error are exempt from taxation under the statute 
relied upon because of reciprocity statutes. The information 
(R. 3) clearly shows that the defendants were charged with 
violating subparagraph (c) of Paragraph 31 of the License 
Act. That is the statute relied upon as the basis for the in¬ 
formation. The License Act does not contain a single word 
which authorizes or permits the District of Columbia to re¬ 
ciprocate with any state in respect of the licenses required 
thereby. The first provision of Paragraph 1 of the License 
Act provides that no person shall engage in or carry on any 
business, trade, profession, or calling in the District of Colum¬ 
bia for which a license fee or tax is imposed by the terms of 
the act without first having obtained a license so to do. Sub- 
paragraph (c) of Paragraph 31 makes it unlawful to operate 
the vehicle there described unless there shall be conspicuously 
displayed therein a license issued under the terms of the sub- 
paragraph. 
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The defendants are not charged with violations of any other 
statutes relating to the District of Columbia. The District of 
Columbia Traffic Act, 1925 (43 Stat. 1119), in Section 8 thereof 
(Title 6, Sec. 245, D. C. Code, 1929), provides the only reci¬ 
procity which the District of Columbia is authorized to extend 
in respect of motor vehicles and their operation. That section 
provides that the owner or operator of any motor vehicle yho 
is not a legal resident of the District and who has complied 
with the laws of the state in which he resides “in respectj of 
the registration of motor vehicles and the licensing of operators 
thereof” shall be exempt from compliance with Section 7 of the 

i 

said act and with the provision requiring registration of mdtor 
vehicles and the display of identification tags. Section 7j of 
the act provides for the issuance of operators’ or drivers’ per¬ 
mits. 

The Supreme Court in District of Columbia v. Fred , 218 lls. 
49. 50 S. Ct. 163, clearly shows that the reciprocity provided 
for in the Traffic Act relates solely to the driver’s permit and 
the registration or identification tags required on vehicles. 
The Court said: j 

! 

“* * * examination of the whole act makes evident j 
its general purpose not to extend to non-residents j 
any reciprocal privilege beyond relieving them from j 
the necessity of procuring a District operator’s license j 
and complying with provisions for the registration of ! 
their vehicles, and that all other requirements of the j 
act and penalties for noncompliance were left in full j 
force and effect.” (P. 51.) 

I 

l 

1 

The defendants in error were not charged with violations 
of the Traffic Act; they were charged with operating a pas¬ 
senger vehicle for hire without having a license under Para¬ 
graph 31 (c) of the License Act. There is no relationship 
between the Traffic Act and the License Act. The Traffic A<»t 
was approved March 3, 1925; the License Act was approved 
July 1, 1932. The License Act is not amendatory of the Traffic 
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Act and does not purport to cover the same subject matter of 
legislation. In enacting the License Act Congress made no 
reference to the reciprocity provisions in the Traffic Act and 
did not exempt any business from the license tax because of 
residence. Even the residents of the District of Columbia, 
who must comply with all the provisions of the Traffic Act. 
must also comply, and do comply, with the License Act. 

If compliance with the driver’s permit provision and the 
vehicle registration provision of the Traffic Act exempt the 
defendants in error from the provisions of the License Act. 
it would also exempt residents of the District. If the conten¬ 
tion were sound, taxicab operators would not be required to 
comply with the provisions of subparagraph (d) and bus 
operators would not have to comply with the provisions of 
subparagraph (b). because they have complied with the vehi¬ 
cle registration and driver’s permit provisions of the Traffic 
Act. 


Ill 

Paragraph 31(c) of the License Act imposes a tax upon the vehicle 
engaged in the operation that defendants stipulated they were 

performing. 

In Capital Transit Co. v. District of Columbia, GO App. D. C. 
351, 87 F. (2) 748. this Court held that subparagraph (c) 
of Paragraph 31 of the License Act “ is phrased in terms of 
licensing vehicles—individual, specific conveyances.” Else¬ 
where the Court said the specific licensing language of sub- 
paragraph (c) is clearly “in terms of licensing vehicles, not 
businesses.” Further the Court said: 

“We conclude that the statute requires, in respect 
of bus transportation, the licensing of vehicles rather 
than uses or businesses. * * (P. 355.) 
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In that case the question before the Court was whether or 
not a motor vehicle duly licensed under subparagraph (tj) of 
Paragraph 31 of the License Act, operating over denned routes, 
should also be required to carry a license under subparagraph 
(c), because the vehicle was used occasionally in sightseeing 
or charter service. The Court held that the License Act Con¬ 
templated only one license for the vehicle, and since it ^vas 
duly licensed under subparagraph (b) a second license uijder 
subparagraph (e) was not required for occasional use ajs a 
sightseeing bus. 

In Capital Transit Co. v. District of Columbia , supra, jhis 
Court pointed out that Capital Transit Company did not con¬ 
tend that the statute permits it to operate a tax-free occasional 
sightseeing or charter bus service. The company had paid a 
license tax under subparagraph (b). The contention of de¬ 
fendants in error is that they should be permitted to operate 
in the District of Columbia a sightseeing and charter bus serv¬ 
ice absolutely free of any tax. 

Since the tax is imposed upon the vehicle, there can be jno 
question but what the defendants in error are guilty as charged, 
for it is stipulated that the vehicle in question was operated bn 
a sightseeing tour in the District of Columbia, and it is aljso 
stipulated that it carried no license issued by the District jof 
Columbia. j 

In view of the decision of this Court in Capital Transit C|o. 
v. District of Columbia, supra, this Court is not now confronted 
with the question what constitutes “doing business”. It as 
clearly stipulated (R. 3-14) that the vehicle operated by tqe 
defendants in error was one defined in subparagraph (c) anjd 
that the defendants in error were engaged in operating it ijn 
what is generally known as a charter or sightseeing trip in the 
District of Columbia (R. 6). The tour folder attached to the 
information as Exhibit B (R. 10-14) clearly shows that the 
defendants were engaged in operating sightseeing buses withip 
the District of Columbia. Subparagraph (c), as well as thf 
decision of this Court in Capital Transit Co. v. District of Co\ 


I 
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lumbia, supra, shows that the intent of the act was to impose 
a license tax upon such a vehicle. The third ground of the 
motion to quash, that is to say. that the defendants were not 
engaged in business in the District of Columbia within the 
meaning of said statute, is wholly beside the point. The stip¬ 
ulated facts clearly show that the vehicle involved was being 
operated in the District of Columbia on a sightseeing trip with¬ 
out a license so to do. 

If the language of the License Act creates any doubt as to 
its intent, that doubt is removed by a report of the committee 
handling the legislation before the lower house of Congress 
(House Report Xo. 138.'), 72nd Congress), in which the com¬ 
mittee stated: 

“The purpose of this bill is to remove existing in¬ 
equalities and inequities. In a few instances the li¬ 
cense is required for regulatory purposes. In other 
cases, the tax is fixed as compensation for the use of 
public space. But for the most part, the license taxes 
imposed are based solely upon the cost of the required 
inspections. The inspections, dependent upon the 
character of the business involved, are made by one 
or more of the following agencies: The police de¬ 
partment. the electrical department, the inspector of 
plumbing, the fire department, the health department, 
the superintendent of weights and measures, and the 
inspector of buildings. Many of the classes of busi¬ 
ness now subject to license taxes are relieved of this 
burden in the bill for the reason that no inspections 
are required, no public space is occupied, and no regu¬ 
latory authority need be exercised. On the other 
hand, those businesses now escaping the payment of 
license taxes, but which require inspection or super¬ 
vision. or occupy public space, are made by this bill 
subject to the payment of fees. The plan of taxation 
here adopted is similar to that now in force in most 
of the cities in the United States. 

“The existing license provisions with respect to 
public vehicles are notoriously obsolete. Hundreds 
of huge interstate busses operate over the District 
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of Columbia pavements and occupy space on the pub¬ 
lic streets without the payment of any substantial 
license, franchise, or property tax. Local common- 
carrier busses operating thousands of miles a month 
pay only $12 per annum, although the direct expense 
of policing and supervision is vastly in excess of that! 
amount. Taxicabs and sight-seeing vehicles plying 
the public streets for hire and occupying curb space 
pay only $9 per annum. The provisions of paragraph 
31 are intended to establish a tax basis in lieu of any j 
other franchise, personal, or license tax by a requirt*- j 
ment of 8 mills per bus-mile on routed common car- j 
rier vehicles except sight-seeing vehicles. In view of j 
the fact that the mileage operated by such vehicles ] 
can be ascertained with reasonable accuracy and bears j 
a direct relation to the extent of use within the l)is- ; 
trict of Columbia, it is believed that this is the most i 
reasonable method of taxation and has been almost i 
universally adopted for taxing routed public passen- j 
ger vehicles in the States. i 

“ Sight-seeing busses, charter busses, and similar j 
vehicles operate irregular distances and irregular j 
routes and the mileage tax is not applicable. There- j 
fore . a fixed fax of $100 per vehicle is proposed. 

I 

* * * * * * j * 

“Appended hereto as a part of this report is a sched- j 
ule showing the license taxes, if any, now paid by the ! 
various businesses listed therein, together with the j 
license taxes proposed under this bill, with the j 
amount of estimated revenue to be derived there- j 
from. ! 


Business to be licensed 

Present 

tax 


Proposed 

tax 

Estimate*} 

receipts 1 

* * * 

Common carrier bus (par. 31b) 

* 

S12 

* 

S0.00S per vehicle- 

* i * 

1 

SS0.9G0 1 

Sight-seeing bus (par. 31c) 
Taxicabs (par. 3id) 

•*• * * 

S12 

S 9 

* 

S100 

S25 

mile 

* 

i 

9.000 ! 

75.200 j 

* | * 

j 


* * * * * * 

Note 2.—Taxes are stated on annual basis unless 
otherwise set forth.” (Italics supplied.) 


i 
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Xo claim has been made that the tax imposed by the License 
Act is unreasonable or discriminatory. In view of the legis¬ 
lative finding as shown by the committee report hereinabove 
quoted, no such claim could be sustained. The taxes imposed 
by the provisions of Paragraph 31 of the License Act are im¬ 
posed upon all passenger vehicles for hire, whether owned 
and operated by a company or individual resident in the Dis¬ 
trict or beyond the District of Columbia. The tax imposed by 
Paragraph 31 is required of all passenger vehicles for hire 
operated in the District of Columbia, whether engaged in in¬ 
terstate or intrastate operation. 

If the contention of the defendants in error that they are 
not subject to the tax imposed by Paragraph 31(c) because 
they are not residents of the District and maintain no office 
in the District were sound, it would follow that every foreign 
interstate bus licensed under Paragraph 31(b) would be ex¬ 
empt and that every operator of a taxicab in the District of 
Columbia who does not reside in the District or have a place 
of business in the District would also be exempt. If that 
contention were sound the operator of every taxicab in the 
District of Columbia could move beyond the District Line 
and escape the license tax imposed under Paragraph 31(d). 

The tax imposed by Paragraph 31(c) is only upon the intra¬ 
state event; it is not a tax upon the privilege of engaging in 
interstate commerce. It is imposed upon each vehicle, whether 
the vehicle does any interstate business or none. The tax is 
imposed for the privilege of operating over the public space, 
without regard to whether the vehicle crosses the District Line 
or not. The tax imposed by the License Act is on the operation 
in the District of Columbia, a wholly local event, entirely apart 
from the mere incidence of crossing the state line into the Dis¬ 
trict. The tour folder, Exhibit B (R. 10-14), shows the de¬ 
fendants in error conduct sightseeing or charter bus service in 
the District of Columbia. Since they have chosen to maintain 
their office outside the District, it is necessary to cross the state 
line to get into the District. That is wholly incidental and 
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prerequisite to the sightseeing trips described in the “Wash¬ 
ington, D. C.. Tour Rates, 1940,” folder. I 

I 

Even if Congress in legislating for the District were linjited 
by the commerce clause, the tax imposed by the Licensej Act 
is not contrary thereto. Neild v. District of Columbia ., sujpra. 
A state has the power, without violating the commerce clajuse. 
to impose a tax upon non-residents for the privilege of carry¬ 
ing on a local business, even though such non-residents bej en¬ 
gaged in interstate commerce. The courts have uniformly so 
held. The following are a few authorities in support of the 
foregoing statements: | 

Southern Pacific Co. v. Gallagher , 306 U.S. 107, 59 S. |Ct. 
3S9, where the Court held that the state tax was only on intjra- 
state events and was therefore a valid tax. There the Cojurt 
said, at page 178, “a tax upon property or upon a taxable evpnt 
in the state, apart from operation, does not interfere” with 
interstate commerce. 

It further said: i 

“* * * A franchise tax on an exclusively interstate j 
business is a direct burden; proportioned to an inter- j 
mingled business, it is valid.” (P. 180.) 

McGoldrick v. Berwind White Coal Mining Co.. 309 U.S. 33, 
60 S. Ct. 388, where the Court said: j 

“But it was not the purpose of the commerce clause 
to relieve those engaged in interstate commerce of i 
their just share of state tax burdens, merely because j 
an incidental or consequential effect of the tax is an I 
increase in the cost of doing the business, * * *. Non- j 
discriminatory taxation of the instrumentalities of in¬ 
terstate commerce is not prohibited. * * * Nor is tax¬ 
ation of a local business or occupation which is sepa¬ 
rate and distinct from the transportation or inter¬ 
course which is interstate commerce, forbidden mere¬ 
ly because in the ordinary course such transportation j 
or intercourse is induced or occasioned by such busi- ; 
ness, or is prerequisite to it.” (P. 40.) I 


i 
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Ford Motor Co. v. Beauchamp , 308 U.S. 331, GO S. Ct. 273, 
where the Court said: 

“The Constitution recognizes the dual interests of 
the national and state governments and permits taxes 
for local privileges upon the intrastate activities of 
the farflung enterprises which gain large benefits from 
the nationwide market, protected bv the commerce 
clause." (P.336.) 

The Court there said that in laying a local privilege tax the 
state sovereignty may place a charge upon the privilege for 
the protection afforded, and that the tax there levied w*as not 
for the privilege of engaging in any transaction across the 
state line or activity carried on in another state, but was for 
the privilege of carrying on the local business. 

International Text-hook Company v. District of Columbia, 
3"> App. D. C. 307, where this Court said that the modest tax 
imposed to obtain a license “is to be ascribed to the authority 
of the municipality to supervise such a business, and not as 
an attempt to burden or regulate interstate commerce.” 

Xashville, C. tfr St. L. Ry. v. 1 Vallace. 2SS U. S. 249. 53 S. Ct. 
345, where the Court said: 

“But interstate rail carriers are not wholly immune 
from other forms of nondiscriminatory state taxation, 
even though the burden of the tax is thus indirectly 
or incidentally imposed upon the interstate commerce 
in which they are engaged.” (P. 267.) 

Morf v. Bingaman , 29S U.S. 407, 56 S. Ct. 756. where the 
Court said a state statute exacting a license fee for the privilege 
of using the highways in transporting motor vehicles there¬ 
over, which applied alike to residents and non-residents, was 
not a burden on interstate commerce. 

Atlantic & Pacific Tel. Co. v. Philadelphia, 190 U. S. 160, 47 
L. Ed. 995, where the Court said that where a company is 
engaged in interstate commerce the municipality is not obliged 
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to furnish supervision at its own expense, but may, in addition 
to ordinary property taxes, subject the company to reason¬ 
able taxes for the expense of supervision. The Court said :j 

“Neither was it a charge for the privilege of en- I 
gaging in the business of interstate commerce, but it | 
was one for the enforcement of local governmental | 
supervision. * * (P. 164.) 

I 

A state tax on the privilege of using highways in interstate 
transportation is not a forbidden burden on interstate com¬ 
merce. Morf v. Bingaman . supra; Clark v. Poor, 274 U.S. 564, 
47 S. Ct. 702; Aero Mayflower Transit Co. v. Georgia Public 
Service Commission , 295 U. S. 285, 55 S. Ct. 709. 

In Baltimore & A. R. Co. v. Lichtenberg , 4 A. (2) 734 (Ap¬ 
peal dismissed for want of a substantial Federal question, 3(08 
U. S. 525), the Court of Appeals of Maryland held that tjhc 
fact that Lichtenberg had a contract with the United Stajes 
Government was no reason for saving his operation in the 
transportation of passengers from the state statute which ife- 
quired a state permit. j 

This Court in Cave v. District of Columbia, 67 App. D. jC. 
138, 90 F. (2) 383. sustained the validity of subparagraph 
(d) of Paragraph 31 of the License Act on a charge that tpe 
statute was void and discriminatory. 

It is of no significance that the defendants in error pick up 
their passengers outside the District of Columbia. In Mbrf 
v. Bingaman , supra, Morf, a resident of the State of California, 
purchased new and used automobiles in the eastern and south¬ 
ern states of the United States and transported them over 
the highways to California. A statute of the State of New 
Mexico, through which the said vehicles passed, required ja 
permit fee for the privilege of transporting motor vehicles 
over the highways of the state for the purpose of sale. Moi|f 
challenged the statute on the ground, among others, that it 
imposed an unconstitutional burden on interstate commerce. 
The Supreme Court in that case said that the tax imposed by 

| 

l 
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the State of New Mexico was not on the use of the highways, 
but on the privilege of using them, and “is not a forbidden 
burden on interstate commerce.” (P. 412.) 

In Clark v. Paul Gray, Inc., 306 U. S. 583, 59 S. Ct. 744, a 
statute which imposed a license fee for towing vehicles over 
the highways for the purpose of selling or offering the same for 
sale was challenged as imposing a forbidden burden on inter¬ 
state commerce, among other grounds. The Court, quoting 
from Morj v. Bingaman, supra, said that the circumstances 
afforded an adequate basis for special licensing and taxing pro¬ 
visions, “ 'whose only effect, even when applied to interstate 
traffic, is to enable the state to police it and to impose upon it 
a reasonable charge, to defray the burden of this state expense, 
and for the privilege of using the state highways.’ ” (P. 592.) 

The Court further said: 

“It is no longer open to question that the states 
have constitutional authority to exact reasonable fees 
for the use of their highways by vehicles moving in¬ 
terstate, * * (P. 593.) 

The tangible personal property involved in Southern Pacific 
Company v. Gallagher , supra, was bought outside of the state. 
The goods involved in McGoldrick v. Berwind—White Coal 
Mining Co., supra, were acquired outside of the state and 
brought into the State of New York. The gasoline involved 
in Nashville, C. & St. L. Ry. v. Wallace , supra, was purchased 
outside of the state whose statute was in question. In none 
of these cases was it held that, because the commodities were 
brought from outside the jurisdiction of the state involved, 
the state statute did not apply. 

In each of the cases just cited the commodity moved in in¬ 
terstate commerce and was picked up or procured beyond 
the boundary of the state in which the statute was applicable. 
If the commodities had not been moved interstate, the involve¬ 
ment of the commerce clause would not have been in question. 
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In the case of the defendants in error, they loaded their pas¬ 
sengers outside of the District of Columbia but conducted 
them over the streets of the District of Columbia in chartejr or 
sightseeing trips, just exactly as do local sightseeing companies. 
It is wholly immaterial where the passengers were obtained. 
If the defendants in error may avoid the license tax by bring¬ 
ing their passengers from Baltimore, Maryland, all of the sight¬ 
seeing companies in the District of Columbia may, by (he 
device of arranging to pick up their passengers just beyond the 
District Line, likewise avoid the license tax and the regulation 
of their business. The sightseeing passengers conducted iby 
local sightseeing companies which pay the license tax usually 
are picked up either at the Washington Terminal as they Ar¬ 
rive from trains, or from interstate bus terminals, and hre 
interstate passengers, just as are those of the defendants jin 
error. j 


IV j 

I 

The Motor Carrier Act of 1935 does not relieve the defendants 
► from compliance with Paragraph 31(c). | 

i 

I 

In S. C. Slate Highway Department v. Barnwell Bros., 3013 
F. S. 177, 58 S. Ct. 510. it was contended that the state statute 
limiting the weight and width of vehicles engaged in inter¬ 
state commerce had been superseded by the Motor Carriejr 
Act of 1935 (49 Stat. 543, 49 U.S.C.A. 301). The lower court), 
consisting of three judges, held that the provisions of th^ 
state statute had not been superseded by the Motor Carrier 
Act. and that part of the lower court’s decision was not disj 
turbed by the decision of the Supreme Court. The Supreme) 
Court sustained the state statute, even though interstate com-! 
merce was affected thereby. j 


In Zifjrin, Inc., v. Reeves, 308 U. S. 132, GO S. Ct. 103, Ziffrinj 
contended that his rights under the Motor Carrier Act author-! 
ized him to transport commodities without complying with) 

i 

i 

i 


i 
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the state statute. The Supreme Court said that the Motor 
Carrier Act does not destroy the state’s power to protect its 
people, and that the Motor Carrier Act was not intended to 
and should not be brought into conflict with the doctrine of 
the rights of the state to protect local business. 

In Maurer v. Hamilton , 309 U. S. 59S, 00 S. Ct. 720, the 
Court held that the Motor Carrier Act did not take away from 
the states the powers reserved or not directly affected by the 
provisions of the act. 


CONCLUSION 


For the foregoing reasons the judgment of the Police Court 
should be reversed. 


Richmond B. Keech, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel , D. C.. 
Lloyd B. Harrison, 

Special Assistant Corporation Counsel, /). C., 
John O’Dea, 

Assistant Corporation Counsel. I). C., 
Attorneys for Plaintiff in Error, 

District Building. 
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IN THE 


United States Court of Appeal^ 

for the District of Columbia 


No. 7782 

Special Calendar 


DISTRICT OF COLUMBIA, Plaintiff in Error , | 

i 

v. | 

MONUMENTAL MOTOR TOURS, INC., a Corpo- 

ration, et at. j 


In Error to the Police Court of the District of Columbia. 


BRIEF FOR DEFENDANTS IN ERROR. 


COUNTER-STATEMENT OF THE CASE. 

Monumental Motor Tours, lne., a corporation, and Martin 
J. Graff, one of its employees, were prosecuted in the Police 
Court on a charge of having operated for hire a passeniger 
vehicle having a seating capacity of eight passengers or 
more, in addition to the driver or operator, without f.rst 
having obtained a license so to do, in alleged violation! of 
Paragraph 31 (c) of the License Act [D. C. Code, Supp.j V, 
Title 20, sec. 1731(c)]. 1 j 

The vehicle was owned by the corporate defendant. The 
defendant Graff was the operator of the vehicle involved, 


i Infra, p. 7. 
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as an employee of the corporate defendant. His guilt or 
innocence depends upon the status of the corporate defen¬ 
dant. 

The question for consideration is whether the corporation 
was required to comply with the cited statute, the material 
portions of which are as follows: 

Sec. 7, Paragraph 1: 

“No person shall engage in or carry on any business, 
trade, profession or calling in the District of Columbia 
for which a license fee or tax is imposed by the terms of 
this section without having first obtained a license 
so to do. ...” 

Act of July 1,1932, 47 Stat. 550 (D. C. Code, Supp. V, 
Title 20, sec. 1701). 


Paragraph 31 (c): 

“Owners of passenger vehicles for hire having a 
seating capacity of eight passengers or more, in addi¬ 
tion to the driver or operator, other than those licensed 
in the preceding; subparagraph, shall pay a license tax 
of $100 per annum for each vehicle used.” 

Act of July 1,1932, 47 Stat. 555, Par. 31, as amended 
by the Act of July 17, 1939, 53 Stat. 1046, sec. 3 
[D. C. Code, Supp. V, Title 20, sec. 1731 (c)]. 


The “preceding subparagraph” (b) referred to in (c) 
above quoted, relates to vehicles operating over defined 
routes. It is conceded that the vehicle involved did not 
operate over defined routes, and that no license in respect 
thereof had been granted under subparagraph (b). 

The corporate defendant is a Maryland corporation. Its 
only office is in Baltimore, Maryland. It maintains no office 
and has no agent in the District of Columbia, nor does it in 
any manner solicit business therein. It is engaged in the 
transportation for hire of passengers by motor vehicles, 
by authority of a permit issued by the Public Service Com- 
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mission of Maryland, and it also operates in interstate com¬ 
merce under authority of the Interstate Commerce | Com- 
mission (R. 4). The vehicle involved in this case was reg¬ 
istered in Maryland and had a tag issued by that State. It 
was not equipped with registration tags issued by the Dis¬ 
trict of Columbia (R. 5). 

Included in the business of the corporate defendant is the 
transportation of passengers originating in Baltimore, to 
various points, including the District of Columbia, some¬ 
times with return to Baltimore and sometimes discharging 
passengers in the District. Passengers who are transported 
in the District of Columbia are originally brought front Bal¬ 
timore to the District, and are there discharged at various 
points of interest or hotels and are reloaded from jsuch 
points of interest or hotels to visit other places of interest 
within or without the District of Columbia (R. 4). 

The charges made by the corporate defendant are jon a 
per passenger or per trip basis. These trips are contracted 
for in Baltimore and the charges made cover the entire 
cost of transportation, including the operations in thelDis- 
trict of Columbia. 

The vehicle involved in this case has a seating capacity 
of more than eight passengers, in addition to the driver. 
Neither of the defendants had licenses under the abpve- 
quoted statute. 

On May 1, 1940, the defendant Graff was arrested wjhile 
operating the vehicle in the District of Columbia, on bejhalf 
of the corporate defendant. The vehicle had taken cjn a 
party of approximately thirty passengers in Baltimore, pur¬ 
suant to an arrangement between the corporate defendant 
and the Chesapeake Steamship Corporation, under wljiich 
the Steamship Corporation had paid or contracted to pay 
the corporate defendant the cost of transporting the party 
from Baltimore, by way of Annapolis, to the District of 
Columbia, and there on a sightseeing tour to various points 
of interest in the District of Columbia, and return to Balti¬ 
more. The arrangement contemplated that the passengers 
would be permitted to alight and reboard the vehicle at ya- 
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rious points of interest in the District on a sightseeing tour 
(R. 5-6). 

The arrangements for the trip had been made in Balti¬ 
more, and payment therefor was to be made in that city. 

The defendants moved to quash the information (R. 15). 
The motion was granted (R. 16) and the District of Colum¬ 
bia applied for a writ of error, which was allowed (R. 1-2). 


STATUTES AND CONSTITUTIONAL PROVISIONS 

CITED IN BRIEF. 

Statutes. 

D. C. Code, Title 6, sec. 245 (a): 

“The owner or operator of any motor vehicle who is 
not a legal resident of the District, and who has com¬ 
plied with the laws of any State, Territory, or posses¬ 
sion of the United States, or of a foreign country or 
political subdivision thereof, in respect of the registra¬ 
tion of motor vehicles and the licensing of operators 
thereof, shall, subject to the provisions of this section, 
be exempt from compliance . . . with any provision of 
law or regulation requiring the registration of motor 
vehicles or the display of identification tags in the Dis¬ 
trict. Such exemption shall cover the period immedi¬ 
ately following the entrance of such owner or operator 
into the District equal to the period for which the direc¬ 
tor has previously found that a similar privilege is 
extended to legal residents of the District by such 
State, Territory, or possession of the United States, or 
foreign country or political subdivision thereof. The 
director shall from time to time ascertain such privi¬ 
leges and cause his findings to be promulgated.” 

(Act of March 3, 1925, 43 Stat. 1123.) 


D. C. Code, Title 20, sec. 758a: 

“From and after the close of the calendar year 1930, 
motor vehicles taxable by the District of Columbia shall 
be assessed at their value as of January 1, each year, 



5 


by the board of personal tax appraisers subject! to re¬ 
vision on appeal by the board of personal tax appeals, 
at the rate fixed for the taxation of other tangible per¬ 
sonal property for the fiscal year ending the following 
June 30. . . . The tax so assessed shall constitute 
the personal-property tax on such vehicles for the en¬ 
suing calendar year, . . 

(Act of February 18, 1929, 45 Stat. 1226.) 


D. C. Code, Supp. V, Title 20, sec. 758b: ; 

“Notwithstanding any other provision of law, the 
tangible personal-property tax on motor vehicles, ex¬ 
cept when consisting of stock in trade of me reliant s, 
shall be prorated according to the number of mpnths 
such property has a situs within the District; arid all 
such motor vehicles shall be assessed at their valpe as 
of April 1 each year: ...” ! 

(Act of July 26, 1939, 53 Stat. 1108.) j 


D. C. Code, Supp. V, Title 20, sec. 008b: \ 

“(a) There shall be levied, collected, and paid for 
each registration year for each motor vehicle operated 
in the District of Columbia and for each trailer oper¬ 
ated or moved in the District of Columbia required to 
be registered under sections 968-96Se of this title] the 
registration fees provided in this section. 

* * # # # j * 

“Class B. For each gasoline-propelled truck, trac¬ 
tor, and passenger-carrying vehicle for hire having a 
seating capacity of eight passengers or more in addi¬ 
tion to the driver or operator, with the exception of pas¬ 
senger vehicles licensed under paragraph (b) of isee- 
tion 1731 of this title. 

i 

“(1) When wholly equipped with pneumatic tijres, 
the manufacturer’s shipping weight of the chassis, plus 
the weight of the cab and body, is not more than two 
thousand pounds, $15; more than two thousand pounds 
and not more than four thousand pounds, $20; n^ore 
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than four thousand pounds and not more than six thou¬ 
sand pounds, $35; more than six thousand pounds and 
not more than eight thousand pounds, $50: more than 
eight thousand pounds and not more than ten thousand 
pounds, $65; more than ten thousand pounds and not 
more than twelve thousand pounds, $75; more than 
twelve thousand pounds and not more than sixteen 
thousand pounds, $100; over sixteen thousand pounds, 
$150. 

“(2) When wholly or partially equipped with other 
than pneumatic tires, double the above fees.’' 

(Act of May 16,1938, sec. 4 (c), 52 Stat. 359.) 


D. C. Code, Supp. V, Title 20, see. 1701: 

“No person shall engage in or carry on any business, 
trade, profession, or calling in the District of Columbia 
for which a license fee or tax is imposed by the terms of 
this chapter without having first obtained a license so 
to do. Applications for licenses shall be made to the 
Commissioners of the District of Columbia or their 
designated agent, and no license shall be granted until 
payment for the same shall have been made. Every 
license shall specify by name the person, firm, or corpo¬ 
ration to which it shall be issued, the business, trade, 
profession, or calling for which it is granted, and the 
location at which such business, trade, profession, or 
calling is to be carried on. Licenses granted under the 
terms of this chapter may be assigned or transferred 
on application upon the conditions applicable to grant¬ 
ing the original licenses, and the Commissioners of the 
District of Columbia or their designated agent shall 
issue a certificate of such assignment or transfer upon 
the payment to the District of Columbia of a fee of $1 
therefor. ...” 

(Act of July 1, 1932, 47 Stat. 550.) 


I). C. Code, Supp. I\ Title 20. see. 1704: 

“When more than one business, trade, profession, 
or calling for which a license is prescribed in this 
chapter shall be carried on by the same person, the 
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license fee or tax shall be paid for each sucl^ busi¬ 
ness, trade, profession, or calling, except where 
otherwise specifically provided in this chapter:) . . . 
no person holding a license under the terms of this 
chapter shall willfully suffer or allow any other person 
chargeable with a separate license to operate junder 
his license.” j 

(Act of July 1, 1932, 47 Stat. 551.) 


J). C. Code, Supp. V , Title 20, sec. 1731(c): 

“Paragraph 31 (c). Owners of passenger vehicles 
for hire having a seating capacity of eight passengers 
or more, in addition to the driver or operator, .other 
than those licensed in the preceding subparagiraph, 
shall pay a license tax of $100 per annum for eacjh ve¬ 
hicle used.” i 

i 

(Act of July 1,1932, 47 Stat. 555, Par. 31, as amended 
by the Act of July 17, 1939, 53 Stat. 1046, seji. 3.) 

Constitution of the United States. 

I 

Article I, Sec. S, cl. 1: j 

“The Congress shall have Power To lay and ccjllect 
Taxes, Duties, Imposts and Excises, to pay the Efebts 
and provide for the common Defence and general yVel- 
fare of the United States; but all Duties, Impostsjand 
Excises shall be uniform throughout the Uijited 
States;” i 

7 i 


Article I, Sec. 8, cl. 3: j 

“ . . . To regulate Commerce with foreign Nations, 
and among the several States, and with the Indian 
Tribes;” I 

i 

I 

i 

Amendment V: 

“No person shall be . . . deprived of life—libejrty, 
or property, without due process of law; ...” 


i 



8 


SUMMARY OF THE ARGUMENT. 

1. The exaction imposed by D. C. Code, Supp. V, Title 20, 
sec. 1731 (c) - is a tax on the privilege of doing business in 
the District of Columbia. The corporate defendant is not 
engaged in business in the District of Columbia, and is not 
liable therefor. 

2. If the tax be construed to be a tax on vehicles, it may 
not be imposed on the vehicle involved, which does- not have 
a taxable situs in the District of Columbia. 

3. If the statute be construed to be applicable to the ve¬ 
hicle of the defendant, notwithstanding it does not have a 
taxable situs in the District of Columbia, it is contrary to 
the Constitution in that: 

(a) If considered to have been enacted by Congress in its 
role of a local legislature for the District of Columbia, it is 
invalid as attempting to impose a tax on property not sub¬ 
ject to the jurisdiction of the District of Columbia, thus 
depriving the corporate defendant of its property without 
due process of law, contrary to the Fifth Amendment to 
the Constitution." 

(b) If considered to have been enacted by Congress in 
its role of national legislature, it is invalid because lacking 
in uniformity, as required by Article I, section 8, clause 1, 
of the Constitution/ 

(c) It is a regulation of interstate commerce and is there¬ 
fore invalid because not uniform throughout the United 
States. 


- Ante , p. 7. 

3 Ante , p. 7. 

4 Ante , p. 7. 
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i 


ARGUMENT. 

i. ' 

The exaction imposed by D. C. Code, Supp. V. Tiile 20, 
sec. 1731 (c) ' is a tax on the privilege of doing business in 
the District of Columbia. The corporate defendant ^s not 
engaged in business in the District of Columbia, and is not 
liable therefor. 

i 

Tax laws, and terms used in tax statutes, are to be lib¬ 
erally construed in favor of taxpayers and, in case of doubt, 
are to be given the construction most favorable to the tax¬ 
payer. 

Burnet v. Niagara Falls Brewing Co ., 282 U. S|. 648, 
654. 

Old Colony R. Co. v. Commissioner of Internal Rev¬ 
enue, 284 U. S. 552, 561. j 

Gould v. Gould. 245 U. S. 151, 153. 


In the determination of the question of whether the tax 
is one imposed on property or on the privilege of doing 
business in the District of Columbia, resort should bej had 
to the statute as a whole. 

District of Columbia v. Newman, 59 App. J). C.j 163, 
165, 37 F. (2d) 444. 

i 

j 

The Act of July 1, 1932, 47 Stat. 550, as amended b\ u the 
Act of July 17, 1939, 53 Stat. 1045 (D. C. ('ode, Supp. V, 
Title 20, cap. 10),' 11 provides for the licensing of a variety 
of businesses, trades, professions and callings, in the Dis¬ 
trict of Columbia, including, in paragraph 31(c) [D. C. 
Code, Supp V, Title 20, sec. 1731(c)] 7 the operation for hire 
of automobiles having a seating capacity of eight or tjiore 
passengers. The intent to impose a tax on the privilege 
of doing business, as distinguished from the imposition of 
a property tax, is made manifest by a consideration of \jari- 

s Ante, p. 7. 

( * In part, ante, pp. 6-7. 

’ Ante, p. 7. j 


i 
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ous provisions of the law which are inconsistent with the 
notion of a tax on property, such as the provision that no 
person shall engage in any such business, etc., without a 
license; that the license shall specify the place at which the 
business is to be carried on; and that the license may be 
transferred in a certain manner (D. C. Code, Supp V, Title 
20, sec. 1701);* that persons engaging in more than one 
business must have a license for each business; and that 
a person holding a license may not permit its use by an¬ 
other who ought to have a license (D. C. Code, Supp. V, 
Title 20, sec. 1704). ! ' If the tax were a property tax these 
provisions would be quite out of place and wholly unneces¬ 
sary. 

Automobiles of the character mentioned in Paragraph 
31(c) [D. C. Code, Supp. V, Title 20, sec. 1731(c)! 10 are 
taxed as property on the basis of their value, under the 
provisions of the Act of February 18, 1929, 45 Stat. 1226 
(D. C. Code, Title 20, sec. 758a), 11 and the Act of July 26, 
1939, 53 Stat. 1108 (D. C. Code, Supp. V, Title 20,* sec. 
758b).'* In construing taxing statutes, the presumption is 
against an intent to impose double taxation. 


Tennessee v. Whitworth, 117 U. S. 129, 137. 

Mutter of Cooley . 186 X. Y. 220, 227, 78 N. E. 939. 


A further basis for construing the tax as a privilege tax 
and not as a property tax is to be found in the fact that 
the $100 per year exaction bears no relation to the value 
of the vehicle, as do the property-tax provisions above 
cited, or to their size or weight, as does the registration 
statute, Act of May 16, 1938, sec. 4(c), 52 Stat. 359 (D. C. 
Code, Supp. V, Title 20, sec. 968 B 1, 2), 13 but is imposed 
on vehicles operated for hire, whether the seating capacity 
be eight passengers or eighty. 


s A nte, p. 6. 
i* Ante, p. 6. 

Ante, p. 7. 
ii Ante, p. 4. 
i- Ante, p. 5. 
1 3 Ante, p. 5. 
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The character of the tax as a privilege tax is al^o evi¬ 
denced by the fact that the statute (D. C. Code, Supp. V, 
Title 20, cap. 10) 14 imposes taxes on various businesses, 
without regard to the value of any property involved, and, 
indeed, on some businesses which can be carried on \vholly 
without ownership of property, e.g., auctioneers (sec. |l709), 
managers of barber shops, bathing establishments and 
swimming pools (secs. 1710, 1711, 1724), laundriejs and 
places of amusement (secs. 1717, 1720, 1721, 1722,! 1723, 
1726), mattress renovators (sec. 1718), and commission mer¬ 
chants (sec. 1727). 

In the following cases, more or less similar statutory 
provisions have been held to impose privilege or license 
taxes, and not property taxes: 

Storaasli v. Minnesota, 283 U. S. 57, 62. 

Kane v. State, SI N. J. L. 594, 598, 80 All. 453. j 

Re Kessler, 26 Idaho 764, 769,146 P. 113. 

Commonwealth v. Boyd, 188 Mass. 79, 80, 74 IN. E. 
255. 

Harder's Fireproof Storage <& Van Co. v. Chicago, 
235 Ill. 58,87. 85 N. E. 245. 

! 

j 

If, as we contend, the tax is a privilege and not a prop¬ 
erty tax, the next question for consideration is whether 
it is a tax on the privilege of engaging in the business of 
operating for hire automobiles of the class described, or 
on the privilege of using the roads of the District ojf Co¬ 
lumbia. 

AVe submit that the tax is imposed on the privilege of 
engaging in business, while the privilege of using the roads 
is taxed by the Act of May 16, 1938, 52 Stat. 359 (j[). C. 
Code, Supp. V, Title 20, sec. 968b), 13 which imposes |i tax 
or fee for registration, based on the weight and character 

i 

of the vehicle. In support of our contention that thb tax 
is imposed on the privilege of doing business, we point to 

!•» Tn part, ante, pp. 6-7. 

is Ante, p. 5. 

I 

! 

i 

i 

i 

l 

I 
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Paragraph 1 of Section 7 of the Act of July 1,1932, 47 Stat. 
550 (D. C. Code, Supp. V, Title 20, sec. 1701), 1,1 which ex¬ 
pressly provides that ‘‘No person shall engage in or carry 
on any business, trade, profession, or calling in the District 
of Columbia for which a license fee or tax is imposed by the 
terms of this section without having first obtained a license 
so to do,” followed by the other provisions hereinabove 
referred to (ante pp. 9-12), which indicate the personal na¬ 
ture of the rights conferred bv the licenses thereby granted. 

The tax being a tax on the privilege of doing business in 
the District of Columbia, there is presented the ques¬ 
tion whether it is applicable to the corporate defendant 
in this case. If the tax is imposed on the privilege of doing 
business in the District of Columbia, it applies only to per¬ 
sons doing business in the District. 

A tax is imposed on the privilege of using the roads by 
the registration statute (Act of May 16, 1938, 52 Stat. 359; 
D. C. Code, Supp. V, Title 20, sec. 968b), 17 which is ap¬ 
plicable to all persons, both resident and nonresident, 
subject to the reciprocity provisions contained in the Act 
of March 3, 1925, 43 Stat. 1123 (D. C. Code, Title 6, sec. 
245). 1H 

The statute under which this prosecution is had (D. C. 
Code, Supp. V, Title 20, sec*. 1701),is expressly applica¬ 
ble to persons engaged in business in the District of Co¬ 
lumbia. The corporate defendant is not engaged in busi¬ 
ness in tlie District of Columbia. It will be remembered 
that it solicits no business and makes no contracts in the 
District of Columbia. 

“It must appear that the business to be taxed is car¬ 
ried on in the municipality, and occasional passage or 
transportation into, through or out of the borough, 
incidental to the pursuit of a business elsewhere estab¬ 
lished, cannot fairlv be regarded as localizing the busi- 

1,1 Ante, p. 6. 

Ante, p. 5. 

i* Ante, p. 4. 

io Ante, p. 6. 
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ness there, so as to bring it within the taxing power 
granted by the statute now in question.” 


Cary v. North Plain field, 49 N. J. L. 110, 113, ,7 Atl. 
42. 


In McDonald v. Paragould, 120 Ark. 226, 179 S. W. 335, 
there was involved an ordinance of the city of Parajgould 
which provided that every person owning, keeping oif run¬ 
ning any vehicle for the transportation of passengers for 
hire within the limits of the city of Paragould, w<js re¬ 
quired to have a license from the city. The defendant re¬ 
sided in the city and kept an automobile therein, which he 
used to carry passengers for hire between points \kthin 
and points without the city. He did not carry passengers 
between points within the city, and he did not have! a li¬ 
cense under the ordinance. In reversing a judgment of 
conviction, the appellate court said (p. 229): 

“The court is of opinion that the ordinance, prop¬ 
erly construed, means only to require the ownjr or 
keeper of an automobile ‘for the transportation of; pas¬ 
sengers for hire within the limits of the city’ to pay the 
license fee, and, since the appellant did not keep or op¬ 
erate his automobile for the transportation of persons 
for hire from and to points within the city, that hei was 
not using it for transportation of passengers for!hire 
within the limits of the city, in violation of the prdi- 
nance. ’ ’ I 


In Canon City v. Kauffman, 91 Colo. 138,12 P. (2d) 1)114, 
there was involved the construction of an ordinance of 
Canon City, which provided that the right to operate an 
automobile for hire over the roads of the city should be ex¬ 
ercised subject to license issued by the city council. jThc 
defendant was in the employ of a firm which operated auto¬ 
mobiles for sightseeing purposes. The defendant had driven 
one of his employers’ automobiles from a point outside of 
the city into the city, where he had stopped momentarily '^nd 
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had then resumed his journey back to the starting point. 
His employers’ offices were in another city, at which point 
the contracts for transportation were made and all their 
business was transacted. The defendant had no license 
from the city. 

In sustaining the order of the trial court, which had dis¬ 
charged the defendant, the appellate court said (p. 140): 

“The ordinance, properly construed, means that the 
owner or operator of an automobile or other vehicle 
for hire in the city and controlled territory must pro¬ 
cure a license. Here, as plainly stipulated, Kauffman 
did not keep or operate a motor vehicle for hire within 
the limits fixed by the ordinance, nor did he use it for 
the transportation of passengers from and to points 
therein. The terms of the ordinance are satisfied by 
holding that it requires procurement of license only for 
business originating and concluding within such limits.” 


See also: 

Cairo v. Adams Express Co., 54 Ill. A. 87. 
Commonwealth v. Stodder, 56 Mass. 562. 
Morristoivn-Madison Auto Bus Co. v. Madison, 85 
X. J. L. 59, 88 Atl. S29. 


The District of Columbia takes the position (Brief pp. 
12 et seq.) that the tax is a tax on the vehicle as property, 
and not on the business operations of the defendant, and 
bases that contention on the decision of this Court in Capi¬ 
tal Transit Company v. District of Columbia, 66 App. D. C. 
351, 87 F. (2d) 748. The question involved in that case was 
whether the Capital Transit Company was required to pay 
a tax of $100 on one of its buses which was used as a com¬ 
mon carrier of passengers over defined routes, and for 
which it had paid a tax based on mileage, as provided by 
Paragraph (b), in addition to the payment of the $100 
provided for by Paragraph (c) 20 because the bus was 


20 Ante, p. 7. 
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i 

i 

I 

I 

| 

I 

i 
i 

j 

also occasionally chartered or used for sightseeing, j It was 
held that the Transit Company was not liable for t(ie $100 
tax, because of the express provision of Paragraph (c) 
which required such payments of owners of passenger ve¬ 
hicles for hire having a seating capacity of eight passengers 
or more, “other than those licensed in the preceding sub- 
paragraph [b].” 

The facts in the Capital Transit Company case and the 
instant case are so dissimilar that a citation of the Capital 
Transit Company case would be inappropriate in the in¬ 
stant case except for certain language of the opinion in the 
Capital Transit Company case (p. 355) upon which the Dis¬ 
trict of Columbia lays great stress, namely, “We cojnclude 
that the statute requires, in respect of bus transportation, 
the licensing of vehicles rather than uses or businesses.” 

The language used in an opinion must be read in the light 
of the issues presented. 

Sinclair v. United States, 279 U. S. 749, 767. 

Puerto Rico v. Shell Co., 302 U. S. 253, 269. I 

i 

I 

i 

The language of the Court must be considered in tin? light 
of the case before it and the point there presented foij* deci¬ 
sion. The decision in the Capital Transit Compani) case 
turned on the exception contained in subparagraph (c), i. e., 
“other than those licensed in the preceding paragraph.” 
In formulating its opinion in the Capital Transit Company 
case, this Court did not have in mind the situation pre¬ 
sented by the case at bar. We submit that what this jCourt 
meant in the language above quoted was that the statute 
requires the licensing of owners in respect of particular 
vehicles, and did not mean that the tax was imposed cn the 
vehicle itself as property, as distinguished from the privi¬ 
lege of doing business. 


i 
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2 . 

If the tax be construed to be a tax on vehicles, it may not 
be imposed on the vehicle involved, which does not have a 
taxable situs in the District of Columbia. 

A statute which undertakes to tax things beyond the juris¬ 
diction of the taxing authority is invalid. 

Wheeling Steel Corporation v. Fox, 298 U. S. 193. 

Safe Deposit and. Trust Company v. Virginia, 280 
U. S. 83. 

Farmers Loan and Trust Co. v. Minnesota, 280 U. S. 
204. 


We concede that personal property may be taxed in a 
place in which it has its situs, even though that situs be a 
place other than the domicile of its owner. Such a tax may 
be imposed on property even though it is not continuously 
in the State, provided the tax bears some relation to the 
length of time it remains in the State or, as was held in the 
case of Pullman's Palace Car Co. v. Pennsylvania, 141 U. S. 
18, when it bears some relation to the distance traveled 
therein. But such a property tax cannot be imposed on the 
property of a nonresident, which lias no permanent situs 
in the District, merelv because it may occasionallv come 
into the District, regardless of the length of time it remains 
there and of the distance which it travels therein. 


3. 

If the statute be construed to be applicable to the vehicle 
of the defendant, notwithstanding it does not have a tax¬ 
able situs in the District of Columbia, it is- contrary to the 
Constitution, in that: 

(a) If considered to have been enacted by Congress- in its 
role of a local legislature for the District of Columbia, it is 
invalid as attempting to impose a tax on property not sub- 
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ject to the jurisdiction of the District of Columbia,: thus 
depriving* the corporate defendant of its property without 
due process of law, contrary to the Fifth Amendment to the 
Constitution. 

(b) If considered to have been enacted by Congress jin its 
role of a national legislature, it is invalid because lacking 
in uniformity, as required by Article I, section 8, clause 1, 
of the Constitution. 

(c) It is a regulation of interstate commerce and is there¬ 
fore invalid because not uniform throughout the United 
States. 

! 

The power of Congress in acting as a legislature fc^r the 
District of Columbia is not entirely without limit. In so 
acting it cannot impose a tax on the property of a j non¬ 
resident which has no taxable situs in the District. It has, 
of course, the power to impose taxes anywhere in the United 
States, but in so doing it is subject to the requirement of 
uniformity imposed by Article I, Section 8, clause 1 ojf the 
Constitution.- 1 

It is the duty of the courts to construe a statute, if fairly 
possible, so as to avoid not only the conclusion that it is un¬ 
constitutional, but also grave doubts upon that score, j 

Barry v. Hall, 68 App. D. C. 350, 355, 98 F. (2d)! 222. 

Interstate Commerce Commission v. Oregon-W\ash- 
ington Railroad & Navigation Company, 288 U. S. 

14, 40. 

United States v. LaFranca , 282 U. S. 568, 574. 

Russian Volunteer Fleet v. United States, 282 U. S. 
481, 492. 


In view of the decision of this Court in Neild v. District of 

Columbia, 71 App. D. C. 306, 110 F. (2d) 246, we shall not 

argue the question of the effect of the tax as a non-uniform 

regulation of interstate commerce. That point vras ckre- 

_ 

si Ante, p. 8. 




18 


fully considered and decided adversely to our contention 
in the case cited. However, we do not abandon or waive the 
point. 


CONCLUSION. 

In conclusion it is respectfully submitted that the action 
of the Court below was correct; that the tax is imposed on 
persons doing- business in the District of Columbia; that 
the corporate defendant was not engaged in business in the 
District of Columbia; and that the judgment of the Court be¬ 
low should be affirmed. 

Respectfully submitted, 

Morris Simon, 

Lawrence Koenigsberger, 
Eugene Young, 

Erwin I. Ulman, 

Attorneys for Defendants in Error. 
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IN THE UNITED STATES COURT OF APPEALS I 
FOR THE DISTRICT OF COLUMBIA 

| 

I 

January Term, 1941 

I 

No. 7782 

Special Calendar 

i 

DISTRICT OF COLUMBIA, Plaintiff in Error, j 

vs. j 

MONUMENTAL MOTOR TOURS, INC., A Corporation, 
By Charles E. Schwarz, President, and MARTIN J. GRAfF, 

Defendants in Eripr. 

— 

In Error to the Police Court of the District of Columbia^ 

I 

REPLY BRIEF FOR PLAINTIFF IN ERROR 


The tax imposed by Paragraph 31(c) of the License Act is not 
for the privilege of “engaging in business”. j 

The defendants argue at length in their brief, and cite au¬ 
thorities to support their contention, that the tax imposed 
by Paragraph 31(c) of the License Act (47 Stat. 555) is n'pt 
a property tax and finally reach the conclusion that the tax 



2 


there imposed is “on the privilege of engaging in business” 
(page 11 of defendants’ brief). This Court in Capital Transit 
Company v. District of Columbia , 66 App. D. C. 351, 87 F. 
(2d) 748, stated very specifically that the license is not on 
business, when it said: 

“Subparagraph (c) is phrased in terms of licensing 
vehicles—individual, specific conveyances. Thus: 
‘passenger vehicles for hire having a seating capacity 
of eight passengers or more’ and ‘No such vehicle shall 
be operated unless there shall be * * * displayed 
therein a license issued under the terms of this sub- 
paragraph.’ We are unable to see in this language 
any connotation of particular uses or businesses.” 

In that case it was contended that the operation performed 
by the bus there involved constituted a “use” or “business” 
which required an additional license. But, in answer thereto, 
this Court said that while the general language of the Act does 
seem to contemplate the separate licensing of each business, 
trade, etc., “such general language cannot prevail over the 
specific licensing language of subparagraph (c), which we 
have above shown to be clearly in terms of licensing vehicles, 
not businesses.” 

It has at no time been contended by the plaintiff in the case 
at bar that the tax required by Paragraph 31(c) of the License 
Act is a tax upon the privilege of “engaging in business” in 
the District of Columbia. On the contrary, the tax is upon 
the operation of a passenger vehicle for hire. The language 
of the Act itself defines the tax as “a license tax of 8100 per 
annum for each vehicle used.” Since the statute itself de¬ 
scribes the tax as a license tax upon the vehicle and this Court 
has so held, it is wholly immaterial whether defendants are 
engaged in business in the District, where the defendant cor¬ 
poration is incorporated, where the defendants have their 
place of business, or where the contract to be performed in 
the District of Columbia was entered into. Paragraph 31(c) 
does not require a license to “engage in business,” but to ope- 


rate a “passenger vehicle for hire” in the District of Columbia. 

That the license required under Paragraph 31(c) is a license 
on the vehicle, as this Court has found, is clearly indicated by 
the use of the word “therein” italicized in this sentence found 
in Paragraph 31(c): 


“No such vehicle shall be operated unless there! 
shall be conspicuously displayed therein a license is-j 
sued under the terms of this subparagraph.” 


If Congress had intended to impose the tax on the privilege 
of “engaging in business”, it wmuld not have used the \i’ord 
“'therein”. The only place that the license can be displayed 
under the provisions of the Act is in the vehicle which thejAct 
requires to be licensed. The license cannot be displayed ini the 
privilege of engaging in business. 

Even assuming that the tax imposed by Paragraph 31 (cj) of 
the License Act is a tax upon “the privilege of doing business”, 
the defendants were clearly engaged in doing business in ! the 
District of Columbia within the intent of the Act. The | de¬ 
fendants have stipulated that the defendant corporation is!en¬ 
gaged in the transportation for hire of passengers by motor 
vehicle, including transportation in the District of Columbia 
(R. 4), and that it was operating motor vehicles for hire cjver 
trips described in Exhibit B attached to the stipulation (R.j5), 
which is designated as “Washington, D. C., Tour Rates, 19|40” 
(R. 10-13). They further stipulated that is was conducting 
such a business on May 1, 1940, and prior thereto, and was on 
a sightseeing tour to the various points of interest in the Dis¬ 
trict of Columbia on a trip commonly known as a sightseejing 
trip, and that the bus described was used to carry the pas¬ 
sengers on a sightseeing tour around the District of Columbia 
to various points of interest (R. 6). The facts stipulated 
clearly show that if the statute imposes a tax for “engaging 
in business” the defendants w'ere engaged in such business! as 
would bring them within the terms of the statute. 

In Pennsylvania Lumbermen*s Mutual Fire Insurance Co. 
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v. Meyer , 197 U. S. 407, 49 L. Ed. 810, the company was a 
Pennsylvania corporation and had no office in New York, but 
applications for policies had been mailed from New York to 
Pennsylvania and a contract of insurance was effected in Penn¬ 
sylvania. The insurance company contended that inasmuch 
as it had no office in New York, was not incorporated in the 
state, and had no agents in the state, it was not doing business 
in the State of New York; but the court said that when the 
company’s agent went into the state to adjust a loss, it was 
doing business as much as when it was making a contract 
there. Said the court, it is the doing of the act provided for 
in the contract at the very place where it contemplated that 
it would be done. It is done in furtherance of the contract and 
in order to carry out its provisions. The contract could not 
be carried out any other place, and the contract is the very 
kind of contract constituting the legal business of the company 
and the purpose for which it was incorporated. The court 
said that was not a sporadic case, but many contracts of simi¬ 
lar nature were performed in the state, and said it would be 
difficult to explain what the defendant was doing in New York 
if it was not doing business therein when it sent its agents into 
that state to perform the various acts provided for by the con¬ 
tract and made necessary to carry it out. 

The same reasoning applied to the defendants at bar shows 
they were doing in the District of Columbia the very thing 
their Washington, D. C., tour folder (R. 10-13) showed 
they had contracted to perform, they were performing it in the 
only place where it could be performed, they were doing the 
very act which their agreement contemplated they would per¬ 
form. and carrying out the very purpose for which the defend¬ 
ants were engaged. The stipulation (R. 5) shows they were 
engaged in performing the regular, scheduled trips shown in 
the tour folder. The particular operation for which the de¬ 
fendants were charged was not a sporadic or occasional act. 
but doing the very thing for which the defendant corporation 
was incorporated. 

Clearly, if the License Act of the District of Columbia con- 
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templates that one must be “engaged in doing business]’ to 
come within the terms of Paragraph 31(c), the defendants imet 
such conditions. Hctzen v. National Rifle Assn., 69 App. E). C. 
339, 101 F. (2d) 432; Knapp v. Bullock Tractor Co., 24^ F. 
543 (certiorari denied. 256 U. S. 697); Camas Stage Company 
v. Kozer . 209 P. 95, 104 Ore. 600; Connecticut Mutual Life'In¬ 
surance Co. v. Spratley. 172 U. S. 602, 43 L. Ed. 569; Edwgrds 
v. Chile Copper Company , 270 U. S. 452. 46 S. Ct. 345; Inter¬ 
national Harvester Company v. Kentucky, 234 U. S. 579; Car¬ 
roll Electric Co. v. Freed-Eisemann Radio Corp., 60 App. Di. C. 
228. 50 F. (2d) 993; Colgate Palmolive Feet Co. v. District of 

Columbia, ... App. D. C._, 110 F. (2d) 264; Wendell v. 

Holland America Line, 40 App. D. C. 1; Ferguson Contract¬ 
ing Company v. Coal & Coke Ry. Co., 33 App. D. C. 159; City 
of Sedalia v. Standard Oil Co. of Indiana, 66 F. (2d) 757 (Cer¬ 
tiorari denied, 290 U. S. 706). j 

In Hazen v. National Rifle Association, this Court said tljiat 
the source of income, or whether there is any income, is hot 
of particular importance in determining whether one is engaged 
in business. j 

In Wendell v. Holland America Line, this Court said thatj it 
is not essential that a company be conducting its chief business 
within the District of Columbia. The Court there further 
said that the particular business for which the defendant wjas 
incorporated was being conducted. The Record in the case jat 
bar (R. 4) shows that the defendant corporation is engaged 
in transportation for hire of passengers by motor vehicles, aijid 
in performing the service in the District of Columbia it was djD- 
ing that for which it was incorporated. 

In the Chile Copper Company case the Supreme Court said 
the company was organized for profit and was doing what lit 
principally was organized to do. in order to realize profit, anjd 
held that the company was liable for a tax “with respect tjo 
carrying on or doing business.” 

In the case of City of Sedalia v. Standard Oil Company of 
Indiana, it was contended that the tax was upon business con¬ 
ducted outside of the territorial limits of the municipality, but 


I 
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the court said the ordinance did not attempt to measure the 
tax by transportation outside of the city limits. The court 
said. “The right of a municipal corporation to impose a tax of 
this kind upon an occupation or business which is conducted 
within the city limits, although a portion of the business was 
carried on outside of the city, is generally recognized/’ 

The defendant cites in its brief most of the statutes relating 
to the property taxes on motor vehicles, the registration stat¬ 
ute, and the License Act, and states, “In construing tax stat¬ 
utes, the presumption is against an intent to impose double 
taxation.” The defendants are not in a position to set up a 
claim of double taxation. The stipulation (R. 5) shows that 
the defendants’ vehicles were not equipped with registration 
tags issued by the District of Columbia. No claim is made, 
and none is shown, that the defendants have paid either prop¬ 
erty tax. registration tax, or any other kind of tax on the ve¬ 
hicles used. What the defendants claim is not relief from 
double taxation, but relief from any taxation whatsoever in 
the District of Columbia. 

Even assuming that the defendants had paid to the District 
of Columbia property and registration taxes on their vehicles, 
the imposition of a license tax would not constitute double tax¬ 
ation. Interstate Busses Corp. v. Blodgett , 276 U. S. 245, 48 S. 
Ct. 230; Clark v. Poor, 274 U. S. 554, 47 S. Ct. 702. 

II 

A license tax is not dependent upon the situs of property. 

The defendants argue that if the tax imposed by Paragraph 
31(e) of the License Act be a tax on vehicles it is a property 
tax and may not be imposed upon the defendant corporation’s 
vehicles because they do not have a taxable situs in the Dis¬ 
trict of Columbia. They say that a property tax cannot be 
imposed on the property of a nonresident which has no perma¬ 
nent situs merely because it may “occasionally come into the 
District.” The stipulation in the case at bar (R. 5) shows that 
the defendant corporation was on May 1.1940, and prior there- 
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to operating motor vehicles for hire over trips described ip the 
Washington. D. C., tour folder (R. 10-13). which clearly shows 
that the defendants were not operating in “occasional” trips. 
The foregoing contention contemplates that the tax imposed 
by Paragraph 31(c) is a property tax. The defendants have 
argued on pages 9 to 15, inclusive, of their brief that th6 tax 
imposed by Paragraph 31(c) is not a property tax. With' that 
conclusion we agree. The contention made on page 16 of their 
brief has no application in the instant case. 

A license or occupation tax or a tax imposed for regulation 
is not a property tax. Monamotor Oil Company v. Johnson, 3 
F. S. 189. affirmed 292 U. S. 86; Trinity farm Construction j Co. 
v. Grosjean, 3 F. S. 7S5, affirmed 291 U. S. 466; East Ohio Gas 
Company v. Tax Commission of Ohio, 43 F. (2d) 170, affirmed 
283 U. S. 465; Exchange Drug Company v. State Commission , 
117 So. 673. affirmed 27S U. S. 577; C. F. Smith Co. v. Fitz¬ 
gerald, 259 X. W. 352, appeal dismissed 296 U. S. 659; Ameri¬ 
can Airways, Inc., v. Wallace, 57 F. (2d) 877. affirmed 287 U. S. 
565. 

Furthermore, even assuming that the tax imposed by Para¬ 
graph 31(c) is a property tax. the defendants’ vehicles operated 
on sightseeing tours in the District have a taxable situs in the 
District of Columbia. Adams Express Co. v. Ohio State Au¬ 
ditor, 165 U. S. 194, 41 L. Ed. 683; Pullman's Palace Car Co. v. 
Pennsylvania. 141 U. S. IS, 35 L. Ed. 613; Cudahy Packing Co. 
v. Minnesota. 246 U. S. 450; Cleveland C. C. & St. L. Ry. Cd\. v. 
Backus, 154 U. S. 439, 38 L. Ed. 1041; Western Union Tel. to. 
v. Missouri, 190 U. S. 412. 47 L. Ed. 1116; Marye v. B. <£ O. R. 
Co., 127 U. S. 117, 32 L. Ed. 94; Western Union Tel. Co. j v. 
Massachusetts, 125 U. S. 530. 31 L. Ed. 790; Pittsburgh C. C. 
& St. L. R. Co. v. Backus, 154 U. S. 421, 38 L. Ed. 1031; New 
York ex rel. Whitney v. Graves, 299 U. S. 366, 57 S. Ct. 237. 

In the Adams Express Company case the court stated that 
the taxes imposed by the three states there involved were liot 
privilege taxes, but taxes upon property. The court said tJie 
property sought to be taxed did not have a situs simply wh^re 
the companies have their home office or where is found the 


I 

i 

i 
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central directing thought which controls the workings of the 
great machine, or in the states which gave them their corporate 
franchises, but wherever the property is located and its work 
is done. In the Pullman's Palace Car Company case the court 
said that ‘‘personal property may be separated from its owner; 
and he may be taxed, on its account, at the place where it is. 
although not the place of his own domicil, and even if he is 
not a citizen or a resident of the State which imposes the tax.” 
In the Cudahy Packing Company case the court held that the 
tax there involved was a property tax and not a tax on gross 
earnings. In that case, even though the company w^as a foreign 
corporation and the intrastate use of the cars taxed represented 
only 10% of the whole, the court held that the cars had a situs 
within the state for the purpose of imposing the property tax. 
In the Whitney v. Graves case the court said “the localization 
for the purpose of transacting business may constitute a busi¬ 
ness situs quite as clearly as the conduct of the business itself.” 

111 

The tax imposed by Paragraph 31(c) is not in violation of the 

Constitution. 

The defendants on pages 16 and 17 of their brief argue here 
for the first time that the tax imposed by Paragraph 31(c) 
of the License Act is in violation of the Fifth Amendment to 
the Constitution by depriving the defendant corporation of its 
property without due process. As was said by the court in 
Helvering v. Wood . 309 U. S. 344. 60 S. Ct. 551, we do not be¬ 
lieve the defendants should be allowed at this late date to add 
here for the first time a new string to their bow. 

The restraint imposed upon legislation by the due process 
clause of the Fifth Amendment has been likened to the similar 
clause in the Fourteenth Amendment as it applies to states. 
In view of the decisions herein cited and those cited in the 
original brief as to the power of the states to impose a tax 
upon the instrumentalities of interstate commerce or for the 


I 

I 
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privilege of using their highways, there can be no lack of due 
process in the License Act of the District of Columbia jsince 
Congress was there exercising its exclusive and plenary phwer 
under the seventeenth clause of Article I, Section S, of the 
Constitution. 

In Brushabcr v. Union Pacific Railroad Co., 240 XJ. S. pL, at 
page 24. the Supreme Court said the due process clause of the 
Fifth Amendment— 

i 

“is not a limitation upon the taxing power conferred 
upon Congress by the Constitution; in other words,! 
that the Constitution does not conflict with itself by 
conferring upon the one hand a taxing power and tak- j 
ing the same power away on the other by the limita- j 
tions of the due process clause.” (Citing cases.) 

I 

l 

The other two constitutional questions raised on page 17 of 
the defendants’ brief have been decided by this Court as shown 
in our original brief. The defendants’ position is clearly 
shown by the decisions of this and other courts to be without 
merit. j 

Furthermore, the rule as to uniformity does not applyj to 
license taxes. State Board of Tax Commissioners of Indiana 
v. Jackson, 283 U. S. 527 (542), 51 S. Ct. 540; Fox v. Standard 
Oil Co. of New Jersey, 294 U. S. S7 (102), 55 S. Ct. 333; 6ity 
of Sedalia v. Standard Oil Co. of Indiana, supra. 

Respectfully submitted, 

j 

Richmond B. Keech, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. jC\, 
Lloyd B. Harrison, j 

Special Assistant Corporation Counsel, D. C.\ 
John O’Dea, | 

Assistant Corporation Counsel, D. C., j 
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